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Involved in the recent case of O’Flaherty 
v. Nassau Electric Railroad Co., decided by 
the New York Supreme Court, is the question 
of the allowance of damages for personal in- 
juries occasioned by fright, which has been 
amore or less vexed question to the courts 
within the past few months. The holding 
there was that a recovery cannot be had for 
injuries occasioned by mere fright, but that 
such rule does not apply where the fright in 
question was occasioned by and avcompanied 
by an electric shock, to which plaintiff was 
subjected through the negligence of the de- 
fendant. A recent Illinois case involves the 
same question—Braun v. Craven, 51 N. E. 
Rep. 657. Thereit appeared that defendant, 
the landlord of plaintiff's sister, entered the 
house to collect the rent, and went iato the 
room where plaintiff was packing her goods 
prior to removal, and stated to her in a loud 
and angry tone and boisterous manner that if 
she attempted to move he would have a con- 
stable there in five minutes. Plaintiff asked 
damages for a severe nervous shock claimed 
to have been suffered thereby, which resulted 
in St. Vitus’ Dance. The landlord had a 
right to enter the house. He knew nothing 
of plaintiff’s nervous temperament. It was 
held that damages were not recoverable, since 
not the natural and probable consequences of 
defendant’s acts. In along and exhaustive 
opinion, Judge Phillips reviewed all the cases 
upon the question of the recovery of damages 
for fright. 

In the following cases, mental suffering 
alone, unattended by any injury to the per- 
son, caused by simple, actionable negligence, 
was held insufficient to sustain an action. 
Wyman v. Leavitt, 71 Me. 227; Railway Co. 
v. Trott, 86 Tex. 412 ; Railroad Co. v. Stables, 
62 Ill. 313; City of Chicago v. McLean, 133 
Ill. 148; Canning v. Inhabitants, 1 Cush. 
452; Keyes v. Railway Co., 36 Minn. 290; 
Ewing v. Railway Co., 147 Pa. St. 40; 
Mitchell v. Rochester Railway Co., 151 N. 
Y. 107, 44 Cent. L. J. 89; Spade v. R. 
R. Co., 47 N. E. Rep. 88; Haile’s Curator 
v. Railway Co., 60 Fed. Rep. 567. The 





appellant in the recent Illinois case 
(Braun v. Craven), relied with much con- 
fidence upon Bell v. Railroad Co., 26 L. R. 
A. 432, and Parcell v. Railway Co., 48 Minn. 
134, 50 N. W. Rep. 1034, as justifying a 
claim for damages occasioned by mere fright. 
But, as the court shows, those cases are not 
clearly susceptible of such an interpretation, 
though they go farin that direction. Both 
cases sustain the proposition that where sud- 
den terror occasions a nervous shock, result- 
ing from a negligent act, without impact or 
physical contact, by which the mind is af- 
fected, which may press on the health and af- 
fect the physical organization, a cause of ac- 
tion for negligence results. These cases have 
the approval of Mr. Beavan, in his work on 
Negligence (volume 1, pp. 76-84), and of 
Mr. Sedgwick, in his work on Damages (8th 
Ed. § 861). The Purcell case arose on a de- 
murrer to the complaint, and it was conceded 
that the effect of a wrongful act or of negli- 
gence on the mind alone will not furnish 
ground of action. The entire discussion 
was confined to the question whether the de- 
fendant’s negligence was the proximate cause 
of the injury, and whether, if the fright was 
a natural consequence thereof, and caused the 
nervous shock and consequent illness, the 
negligence was actionable. While it is the 
duty of a carrier to anticipate that an acci- 
dent or appearance of great danger will pro- 
duce fright and excitement, and that an acci- 
dent will cause physical injury, it could not 
be anticipated that a disease of the mind 
would result; and, unless such anticipation 
could be had in the light of the attending sur- 
roundings, it would not constitute the proxi- 
mate cause of the injury, under the great 
weight of authority. In the Purcell case, 
fright may have been the natural consequence 
of the circumstances of peril and alarm in 
which defendant’s negligence placed plaintiff, 
and the fright may have caused the nervous 
shock and consequent illness of the plaintiff, 
as held by the Supreme Court of Minnesota ; 
yet, if it could not have been reasonably an- 
ticipated as a result of the fright, it would 
not be the proximate cause of her injuries. 
The question of the reasonable anticipation 
of the injury as a result of the fright is en- 
tirely disregarded in that case, and causes it 
to be in conflict with the weight of authority, 
because it absolutely disregards this principle. 
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It may be said that if these cases go to the 
length contended for by those who argue for 
the doctrine of damages for freight and 
mental suffering, they are not only against 
the great weight of authority, but are not 
sustainable upon principle. 








NOTES OF IMPORTANT DECISIONS. 


INFANTS — CONTRACTS — RATIFICATION—IG- 
NORANCE OF RIGHTS—DURESS—THREAT TO SUE. 
— In Bestor v. Hickey, 41 Atl. Rep. 555, decided 
by the Supreme Court of Errors of Connecticut, 
it was held that an adult’s promise to pay the 
rent of premises occupied by him while an in- 
fant over fourteen years of age is binding, even if 
made in ignorance of his non-liability. It was 
further held that an adult’s promise to pay a debt 
contracted during infancy, made in response to a 
threat of suit unless payment be made, is not 
under duress. The court said in part: ‘There 
are dicta to be found in some text-books and in 
opinions of the court in cases decided elsewhere, 
and some cases hold, that the promise of the 
adult to bind himself by a vontract made in in- 
fancy must not only be voluntary and explicit, 
but must be made with knowledge that he is not 
legally liable unless the promise ismade. The 
claim of the necessity of such knowledge first ap- 
pears in a dictum in Harmer v. Killing, 5 Esp. 102, 
a nisi prius case tried after the date of our Inde- 
pendence. The error has been exposed, and its 
effect traced, by the Massachusetts court, in 
Morse v. Wheeler, 4 Allen, 570. But the errone- 
ous dictum afterwards crept into a brief and hasty 
opinion of the same court in Owen v. Long, 112 
Mass. 403, 404. Itis difficult to account for this 
error. Possibly it arose from treating the prom- 
ise, not as a mere adjunct of an infant’s con- 
tract authorized by the public policy which con- 
trols such contracts, but as an independent act, 
and strictly analogous either to a waiver, or a 
ratification, or a new contract. Such a prom- 
ise is frequently indicated by all these names. 
They have been indifferently used in several 
of our decisions as terms of convenience and par- 
tial illustration, but it certainly cannot be ac- 
curately described by either. Ina sense, such 
a promise operates as a waiver; but the contract 
of an infant cannot be relieved from the orig- 
inal want of capacity to bind, through the 
operation of the law of waiver. The voluntary 
specific promise of the adult is required to perfect 
the contract of the infant. Nor is it, except by 
figure of speech, a ratification. The infant is not 
an unauthorized agent of the adult, and the con- 
tract is not strictly analogous to one tainted by 
fraud. Perhaps the promise comes more {closely 
to being a new undertaking, but it clearly is not 
one. The action must be brought on the original 
contract. The promise affects only the liability, 





and has no effect unless there is an existing con- 
tract. When that is established, through the acts 
of the infant, the liability must be proved, and is 
limited by the promise of the adult. Reeve 
Dom. Rel. p. 240; Edgerly v. Shaw, 25 N. H. 514. 


We deem it immaterial whether the promise, if — 


it could be treated as being strictly a waiver, or 
a ratification, or a new contract, could or could 
not be held invalid by reason of ignorance of the 
law. The validity of the promise does not de- 
pend upon such analogies. The option of the 
adult to confirm or rescined is an attribute of the 
infant’s contract. The validity of a promise to 
pay is derived from the exceptional law which 
controls the contracts of infants. It is an ex- 
ercise of deferred capacity involved in the orig- 
inal contract. ‘That an adult may relieve him- 
self from the legal effect of such an act by set- 
ting up an unexpressed and secret belief 2s to the 
law which everyone is presumed to know, in- 
volves an addition, novel in this State, certainly, 
to the law of infants’ contracts, and for obvious 
reasons obnoxious to sound public policy. 

‘The promise was not made under duress. In 
asking the defendant for payment, and in threat- 
ening to commence a civil action if payment 
were not made, the plaintiff acted legally. Such 
threats cannot be held to invalidate an act other- 
wise voluntary. 1 Swift, Dig. p. 311; Barrett v. 
French, 1 Conn. 354, 356. If the defendant in- 
tended to rely on duress, he should have alleged 
it. MeVanev. Williams, 50 Conn. 548.” 





MARRIED WOMEN — LIABILITY FOR ACTS OF 
HUSBAND AS AGENT.—In Shane v. Lyons, 51 N. 
E. Rep. 976, decided by the Supreme Judicial 
Court of Massachusetts, it was held that a mar- 
ried woman can be civilly responsible for per- 
sonal injuries inflicted, not in her presence,ona 
third person, by her husband, while acting 
within the scope of his authority as her agent, 
she having of her free will, and without coercion 
appointed him agent. The court said: ‘The 
only question is whether a married woman can 
be civilly responsible for personal injuries in- 
flicted, not in her presence, upon a third person, 
by her husband, while acting within the scope of 
his authority as her agent. ‘The act of the agent 
is the act of the principal, and she must be held 
unless there is something in the relation of hus- 
band and wife which takes the case out of the 
generalrule. It is claimed by the defendant that, 
while the wife is liable for assaults and other torts 
committed by her when not acting under the 
coercion of her husband, she is not so liable when 
acting under such coercion, and that, as the hus- 
band was present at the time of this assault, she 
herself, if she had been personally present, and 
had actually joined in the assault, would have 
been presumed to have acted under coercion, and 
so would not have been liable, and that, a fortiori, 
she ought not to be held iiable when absent. 
But this presumption of coercion is simply a 
presumption which may be rebutted by evidence, 
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and a wife may be held responsible, either crim- 
inally or civilly, for assault committed of her own 
free will, and while actually under no coercion 
from her husband, even although he be present 
and joint therein. Com. v. Eagan, 103 Mass. 71; 
Handy v. Foley, 121 Mass. 259, and cases cited; 
Ferguson v. Brooks, 67 Me. 251. Our statutes 
have given to a married woman the right to hold, 
manage and dispose of her property in the same 
manner as if she were sole; and a necessary con- 
sequence of this enlargement of her power is a 
corresponding increase of her responsibility for 
all acts relating thereto and growing out of her 
management and control. If she appoints her 
husband as her agent in such a matter, and, in 
making such appointment, acts of her own free 
will, and without coercion from him, we see no 
reason for regarding her as incapable of .uthor- 
izing any act to be done by him in her name, and 
on her behalf, or for shielding her from responsi- 
bility. It must be held that whatever is done 
within the scope of the agency is done by her 
authority.” 





MUNICIPAL CORPORATION — SEWERS — NUI- 
SANCE—SUCCESSIVE ACTIons.—In Mayor, etc. v. 
Dowling, 47S. W. Rep. 700, it was held by the 
Supreme Court of Tennessee, that the owner of 
lands where a sewer discharges may bring suc- 
cessive actions, against a city maintaining it, for 
the nuisance thereby created ; it being abatable by 
an extension of the sewer to a proper place of 
outflow, for there can be no entire recovery in one 
action. The court says in part: ‘It may be 
taken for granted that the power of the city of 
Chattanooga to construct this sewer did not in- 
volve the right to so construct it as that its of- 
fensive contents would be frequently, if not con- 
tinuously, discharged upon Dowling’s land. ‘The 
authorities agree tnat a municipality, in pursu- 
ing a public work, is not privileged to commit a 
nuisance, to the special injury of the citizens, 
and, if it does, it must, as would a private in- 
dividual, respond in damages therefor. Burton 
v. Mayor, etc.7 Lea, 739; Pumpelly v. Green 
Bay Co., 13 Wall, 166; Eaton v. Railroad Co., 15 
N. H. 504; Rowell v. City of Lowell, 7 Gray, 100; 
Noonan y. City of Albany, 79 N. Y. 470; Dill. 
Mun. Corp. § 1047. But the question here pre- 
sented is, conceding the liability of the city to 
suit for the injury complained of, should all the 
damages have been recovered in one action by 
the injured party, or can he maintain successive 
suits, until the nuisance is abated? Carriger v. 
Railroad Co., 7 Lea, 388, was an action against a 
railroad company for so carelessly constructing 
its road as to cause the plaintiff's land to overflow. 
The embankment, which impeded the natural 
flow of the water, and threw it back on the land 
of the plaintiff, was built on the company’s right 
of way under the authority of its charter, and it 
was permanent in its character; yetit was said 
by this court that ‘each overflow caused by the 
negligence, carelessness, or want of skill of the 





defendant or its agents is an independent wrong, 
and a cause of action for the damages resulting 
therefrom to the crops and other property of the 
rightful possessor of the soil or premises.’ In 
Harmon v. Railway Co., 87 Tenn. 614,118. W. Rep. 
703, it was held tha t if a railway company, law- 
fully located upona street ina city, under its 
charter, and by permission of the local govern- 
ment, uses the street beyond what is necessary 
for the proper running of its trains, and by such 
excessive and improper use substantially destroys 
the easement of way and of ingress and egress ap- 
purtenant to an abutting lot, the owner of such 
lot can maintain successive actions for such nui- 
sance, recovering the damages that have accrued 
up to the time each action is instituted, anda 
recovery in one action will not bar a subsequent 
one brought for a continuance of these wrongs. 
The opinion in that case was vested largely 
upon the leading case of Uline v. Railroad Co., 
101 N. Y. 98,4.N. E. Rep. 536, in which it was 
held that where a railroad corporation or munici- 
pality. under proper authority, erects an em- 
bankment in a street, if the work be carefully 
and skillfully done, it cannot be made liable for 
the consequential damages to adjacent property, 
but, if it be carelessly and unskillfully done, it 
can be made liable, in successive actions, until 
the nuisance is abated. But, ifany doubt re- 
mained as to the rule in cases of this sort in this 
State, we think, it was set at rest in Nashville v. 
Comar, 88 Tenn. 418, 12 S. W. Rep. 1027. In 
that case the city of Nashville had constructed a 
sewer along one of its streets, the supposed de- 
fect of which seemed to be that it had not capac- 
ity sufficient to carry off the storm water flowing 
into it, so that updén occasions the pressure of ac- 
cumulated sewage and storm water had been so 
great as to back or throw the contents of a smal- 
ler and tributary sewer of Comar on his prem- 
ises. On the trial the circuit judge told the jury 
that in such a case the measure of damages was 
‘the difference in market value of the property 
before and since the building of the sewer.’ 
This charge of the trial judge was maintained 
in argument by the counsel of Comar as correct, 
upon the suggestion that the sewer was a per- 
manent improvement, and whatever damage it 
occasioned was of a permanent character; and it 
was therefore insisted that for this reason he 
could only bring one action, rather than succes- 
sive actions, and must recover damages once for 
all. This view was rejected by this court, as be- 
ing based upon ‘the assumption that the prem- 
ises of Comar will for all time to come be sub- 
jected to same disgusting invasions of sewage as 
have heretofore occurred.’ Continuing, this court 
said: ‘The complaint is not that the city has 
been guilty of any misconduct in erecting a sewer 
where this has been constructed, but that its serv- 
ants have so unskillfully built it that upon the 
occurrence of unusual conditions it discharges its 
contents upon the premises of defendant in error. 
Now, upon what authority is it to be assumed 
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that the negligence or unskillfulness of the serv- 
ants of the city in the construction of this sewer 
will not be remedied?’ After a careful examina- 
tion of the cases, and a repudiation of the meas- 
ure of damages adopted by the trial judge, that 
opinion announces ‘that the true rule deducible 
from the authorities is that the law will not pre- 
sume the continuance of wrong, nor allow a li- 
cense to continue a wrong, when the cause of the 
injury is of such.a nature as to be abatable either 
by the expenditure of labor or money, and that, 
where the cause of the injury is one not presumed 
to continue, that the damages recoverable from 
the wrongdoer are only such as have accrued be- 
fore action brought, and that successive actions 
may be brought for the subsequent continuance 
of the wrong or nuisance.’ The principle here 
so distinctly stated disposes of the contention of 
complainant in the case at bar; for the insistance 
of Dowling is not that the city of Chattanooga 
had no right to erect this sewer, nor that it is not 
expensively and permanently done, as far as it 
has gone, but rather that the sewer has been 
negligently and unskillfully stopped at its pres- 
ent point of termination, so that the necessary 
result is to flood his land with its contents, to his 
serious detriment. To hold that for such a nui- 
sance the injured party could have only one ac- 
tion, i: which he must recover all his damages, 
past and prospective, would not only be to as- 
sume that the wrongioer will always persist in 
his misconduct, but would be, ineffect, to give 
him a license to continue init. ‘The courts will 
do neither.” 





MASTER AND SERVANT—DISCHARGE—LETTER 
OF RECOMMENDATION.—In Cleveland, C. C. & St. 
L. Ry. Co. v. Jenkins, 51 N. E. Rep. 811, before 
the Supreme Court of Illinois, action was brought 
by a discharged employee of the appellant com- 
pany for damage in refusing to give letter of 
recommendation or character card. The action 
was sustained and judgment for damages recov- 
ered in the lower court, which was affirmed on 
appeal to the appellate court. On appeal, how- 
ever, to the supreme court, the case was reversed 
upon the ground that no duty is imposed on an 
employer to give his employee a letter of recom- 
mendation or clearance card on the severance of 
the relation in the absence of any custom or usage 
on the part of the employer, and the fact that an 
employer required a clearance card or letter of 
recommendation from each perso: seeking em- 
ployment with it does not tend to establish a cus- 
tom to give such letter or card to employees at 
their discharge. Upon the main question the 
court says: ‘‘From the evidence produced on 
this question, and from this judicial notice which 
we take of the ordinary general management of 
railroads, it is apparent that what is known as a 
clearance card is simply a letter, be it good, bad, 
or indifferent, given to an employee at the time of 
his discharge or end of service, showing the cause 
of such discharge or voluntary quittance, the 





length of time of service, his capacity, and such 
other facts as would give to those concerned in- 
formation of his former employment. Such a 
ecard isin no sense a letter of recommendation, 
and in many cases might, and probably would, be 
of a form and character which the holder would 
hesitate and decline to present to any person to 
whom he was making application for employ- 
ment. A letter of recommendation, on the con- 
trary, is, as the term implies, a letter commend- 
ing the former services of the holder, and speak- 
ing of him in such terms as would tend to bring 
such services to the favorable notice of those to 
whom he might apply for employment. 

**As stated, an action for failure to give an em- 
ployee either of the above forms of letters must 
be based either upon the common law or the stat- 
ute, or arise out of the contract of employment, or 
be required by usage or custom. By the common 
law no such duty was imposed upon the employer. 
In the American & English Encyclopedia of Law, 
volume 14, p. 799, itissaid: ‘Itis not legally 
compulsory on a master or mistress to give a dis- 
charged servant any character, it matters not how 
much a servant is entitled to character in fairness, 
or how cruel the refusal might be.’ In Townsh. 
Sland. & L. (4th Ed.) p. 425, itis said: ‘On ex- 
amination it will be perceived that this right of an 
ex-employer to give, as it is termed, a ‘*character’’ 
to his ex-employee, 1s nothing more than a con- 
sequence of the right to communicate one’s be- 
lief. * * * Nooneis under any obligation to 
make such a communication. He does not owe it 
as a duty, either to the employer or the employee, 
to make any communication on the subject.’ In 
the case of Railroad Co. v. Kasson, 37 N. Y. 224, 
which involved a similar question, in the opinion 
it was said: ‘If I know that a villain intends to 
defraud or in any way injure my neighbor, it is 
doubtless my duty, asa good citizen and as a 
Christian man, to put him on his guard. But 
there is no rule of law which renders me liable 
for his loss in case of my neglect of this duty. It 
is a moral duty, simply, not recognized hy law.” 
In Smith on Master and Servant (‘Text-Book Ed., 
pp. 380, 381), it is said: ‘Itis clear, however, 
that, in the absence of any specific agreement to 
that effect there is no legal obligation binding a 
person who has retained another as a servant to 
give that person any character at all on dismissal, 
and that no action will lie against him for refus- 
ing to doso.’ In Carrol v. Bird, 3 Esp. 201, it is 
set forth in the declaration that the plaintiff’s 
wife, having been retained by the defendant as a 
servant, was dismissed from the service; that, 
after she was so dismissed, she applied to a per- 
son of the name of Stewart for the purpose of be- 
ing retained and hired asa servant; that Mrs. 
Stewart was ready and willing to have hired and 
taken her into her service if the defendant 
would have given her a character, and such 
character was satisfactory; that it was the duty 
of the defendant, by law, to have given her such 
character as she deserved ; that the defendant, not 
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regarding her duty, wholly refused to give her 
any character whatever, by reason of which the 
said Mrs. Stewart refused to hire her into service. 
In the opinion rendered in this cause Lord Ken- 
yon said: ‘There was no case, nor could the ac- 
tion be supported by law. By some old statutes 
regulations were established respecting the char- 
acters of laborers, but in the case of domestic and 
menial servants there was no law to compel the 
master to give the servant a character. It might 
be a duty which his feelings might prompt him 
to perform, but there was no law to enforce the 
doing of it.” A character is not given for the 
benefit of the ex-employee, although he may be 
either injured or benefited by reason of such a 
character being given; nor does the right to give 
such a character arise out of a duty to the em- 
ployee, but the right or moral duty. such as it is, 
is a duty in the interest of society and the public 
good, and neither the proposed employer nor the 
employee has a legal right to demand it, Such 
communications have been made, not only by an 
ex-employer, but also by any person possessing 
the information and the belief that such informa- 
tion is true. They may be made either with or 
without request, in the interest of the public good 
and as a moral duty to society, when the party to 
whom the communication is made has an interest 
in it, and the party by whom it is made stands in 
such a relation to him as to make it a reasonable 
duty, or at least proper, that he should give the 
information. Sunderlin v. Bradstreet, 46 N. Y. 
188; Mott v. Dawson, 46 Iowa, 533; Townsh. 
Sland. & L. (4th Ed.) 395-397; 13 Am. & Eng. 
Enc. Law, pp. 415, 416; Bacon v. Railroad Co. 
(Mich.), 33 N. W. Rep. 181. In Pars. Cont. p. 
328, the author says: ‘The master is under no 
legal obligation to give a testimonial of character 
to his servant.’ It is also a well-known rule of 
law that no man is compelled to enter into busi- 
ness relations with any other person unless he de- 
sires so to do, and it is also as well established 
that upon the dissolution of such business rela- 
tions no man shall be compelled to divulge to the 
public his reasons, good or bad, for such dissolu- 
tion. In Cooley, Torts, p. 328,itis said: ‘Itisa 
part of every man’s civil rights that he be left at 
liberty to refuse business relations with any per- 
son whomsoever, whether the refusal rests upon 
reason, or is the result of whim, caprice, prejudice 
or malice. With his reasons neither the public 
nor third persons have any legal concern.’ A 
further citation of authorities is unnecessary to 
establish that by common law no liability was 
imposed upon the master to issue any form of 
character to his servant. By statute no duty is 
imposed upon the employer to give to an em- 
ployee a clearance card, nor does any right to de- 
mand such accrue to the employee. ‘Therefore, 
if any cause of action exists to the appellee in this 
case, it must arise out of his contract of employ- 
ment, or there must be shown and established 
such a custom or usage as would clearly entitle 
him to such. Under such views of the subject- 





matter involved in this case, where no action, 
either by law or by statute, accrued to the plaint- 
iff, it was necessary for him to produce, in the 
first instance, evidence tending to show that a 
usage or custom existed on appellant’s railroad, 
at the time of his contract of employment, to give 
to each discharged employee, or those voluntarily 
quitting its service, a clearance card or certificate 
of recommendation, and tending to show he was 
entitled to it under his contract of employment.”’ 








DUTY OF RETREATING IN HOMICIDE. 


The ancient common law is generally sup- 
posed to have held that if a man is murder- 
ously assailed he may not stand his ground 
and resist with a fatal result to his assailant, 
but must run away if he can, or ‘‘retreat to 
the wall,’’ according to the old phrase, if he 
can safely do so. Probably most of the old 
cases held this, and the doctrine was pretty 
generally accepted in this country until within 
arecent period. The old text- writers differed, 
however, Hale laying down the duty to re- 
treat, East urging the contrary. This was a 
singular inconsistency in the common law, 
for under that law one might not do for him- 
self what he might do for his wife, his child, 
his brother, or even a stranger, that is, for- 
cibly prevent a felony. The law made one ex- 
ception: A man attacked in his ‘‘castle,’’ 
that is, his house, outbuildings or curtilage, 
was not bound to retreat, he was already at 
the wall; but if he was assailed outside the 
curtilage, even on his own land, he must re- 
treat and find the wall. On the other hand, 
if the assault was not on his own land, but 
on that of the public, as a highway, with in- 
tent to rob, he was not bound to retreat, even 
if he had a good horse under him, and was 
thus well provided for retreat. This dogma 
of the necessity of retreating is a singular ex- 
ception to the general callousness and barbar- 
ism of the ancient common law, and an illog- 
ical exhibition of tenderness toward the wrong 
party. Among modern commentators, Bishop 
and Wharton scout the ancient doctrine, and 
the former, who is at least always original, 
argues that one murderously attacked and 
failing to resist and trying to escape is guilty 
of misprision of felony.' Most of the United 
States probably adhere to the illogical old 
dogma, and among these Iowa and Alabsma 


11Crim. Law (8th Ed.), p. 850. 
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are the most prominent. Thus, in lowa,? it 
is held that where one is feloniously and dan- 
gerously assailed, he is bound to retreat if he 
can do so without danger; citing People v. 
Sullivan,’ and cases from Georgia, Mississippi 
and California. The doctrine of the Sullivan 
case is that ‘‘the right to defend himself would 
not arise until he had done everything in his 
power to avoid the necessity of defending 
himself.’’ In Shorter v. People,* the court 
said: ‘‘After a conflict has commenced he 
must quit it, if he can do so in safety, before 
he kills his adversary ; but this was obiter be- 
cause the assault by the deceased was only 
with the naked hand, and the defendant pur- 
sued him with a deadly weapon, so the ques- 
tion of retreat was not involved.’’ The Ala- 
bama court carries the duty of retreating to 
extreme length. Thus, in Lee v. State,® it 
was held that one must retreat even from his 
own land if beyond the curtilage; and in 
Martin v. State,® it was even held that when 
one assailed in his own house retreated from 
it, he lost the protection of his ‘‘castle,’’ and 
must continue his retreat, and could not de- 
fend himself with a deadly weapon unless it 
appeared to be reasonably necessary to avoid 
great bodily harm. In West Virginia,’ the 
court approve the following from a Massa- 
chusetts case: ‘‘To reduce homicide in self- 
defense to this degree, it must be-shown that 
the slayer was closely pressed by the other 
party, and retreated as far as he conveniently 
or safely could, in good faith, with the honest 
intent to avoid the violence of the assault.’’ 
But on a subsequent page they quote, with 
apparent approval, a statement from another 
case in their own State,® that if the person 
assailed bas reason to believe, and does be- 
lieve, that the danger is imminent, ‘‘he may 
act upon such appearances, and without re- 
treating kill bis assailant.’’ In South Caro- 
lina,? the court say that one cannot claim in- 
demnity for taking the life of another, ‘‘where 
it appears that there were other probable 
means by which the shedding of human blood 


2 State v. Donnelly, 69 Iowa, 705, 58 Am. Rep. 234. 

®7N. Y. 396; approved in People v. Comtantius, 
153 Ibid. 31. 

42N. Y. 193, 51 Am. Dec. 286. 

5 92 Ala. 15, 25 Am. St. Rep. 17. 

6 90 Ala. 602, 24 Am. St. Rep. 844. 

7 State v. Ziegler, 40 W. Va. 593. 

8 State v. Cain, 20 W. Va. 680, followed in State v. 
Evans, 33 W. Va. 417. 

% State v. McIntosh, 40 S. Car. 349. 





might have been avoided.’’ In avery recent 
Pennsylvania case," itis said: ‘‘Life may 
be taken in self-defense, but it must appear 
that he who takes it was in imminent danger 
of death or great bodily harm, and that no 
other way of escape from the danger was open 
to him. It is the duty of one who is assailed 
to flee if flight is possible; and itis only when 
he is persuaded that he must suffer death or 
grievous bodily harm at the hands of his as- 
sailant, or take the life of his assailant, that 
he may save his own, that he can justify the 
act as done in self-defense.’’ Ina Minne- 
sota case,” the court say: ‘Where the party 

has not retreated from, or attempted to shun, 

the combat, his act is not one of self-de- 
fense,’’ and condemn a Tennessee case,!? 
holding that the assailed person may act on 

his own belief of his imminent danger, as 

‘‘uusupported by either principle or au- 

thority.’ The foregoing citations will prob- 
ably suffice to indicate the fidelity with which 
the ancient dogma has been echoed in most 
of the American courts down to the present 

time. Some, if not most of these cases, hold 

that the right to kill without retreating de- 

pends upon the facts as they would have ap- 

peared to a reasonable man in the same situa- 

tion, apparently making no allowance for the 

excitement of the circumstances and the 

necessity of making an instant decision, with- 

out reasoning, and thus not making as much 

allowance for the man in danger of his life 

from another as they make for a man who is 
obliged to determine whether to jump from a 
train in apparent danger of accident, and 

who, unnecessarily jumping, is injured. But 

there is an important and increasing line of 

recent decisions which deny that one thus 
murderously assailed need retreat at all, and 

hold that he may ‘‘stand bis ground,’’ and it 

is the main purpose of the present examina- 

tion to call attention to these. 

In Runyan v. State,” the court said: ‘‘A 
very brief examination of the American au- 
thorities makes it evident that the ancieut 
doctrine, as to the duty of the person assailed 
to retreat as far as he can before he is justi- 
fied in repelling force by force, has been 
greatly modified in this country, and has 


10 Com. v. Breyessee, 160 Pa. St. 451,40 Am. St. 
Rep. 729. 

ll State v. Shippey, 10 Minn. 223, 88 Am. Dee. 70. 

12 Grainger v. State, 5 Yerg. 459, 26 Am. Dec. 278. 

13 §7 Ind. 80, 26 Am. Rep. 52. 
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with us a much narrower application than 
formerly. Indeed, the tendency of the 
American mind seems to be very strongly 
against the enforcement of any rule which 
requires a person to flee, when assailed, to 
avoid chastisement, or even to save human 
life, and that tendency is well illustrated by 
the recent decisions of our courts bearing on 
the general subject of the right of self-de- 
fense. The weight of modern authority, in 
our judgment, establishes the doctrine that 
when a person, being without fault and ina 
place where he has a right to be, is violently 
assaulted, ‘he may,’ without retreating, repel 
force by force, and if, in the reasonable exer- 
cise of his right of self-defense, his assailant 
is killed, he is justifiable.’’ And so a charge 
that ‘‘before a man can take life in self-de- 
fense he must have been closely pressed by 
his assailant, and must have retreated as far 
as he safely or conveniently could, in zood 
faith, with the honest intent to avoid the vio- 
lence of the assault,’’ was held error. This 
doctrine is reiterated in the same court,!4 
where the duty of retreating is limited to 
cases of non-felonious assaults and mutual 
broils and combats. The court observes: 
‘‘But if applied to all cases where a person 
going his lawful way is assaulted, without 
reference to the question whether a felony or 
a mere trespass on the person is manifestly 
intended, it (the duty of retreat) would re- 
quire a man to flee before another who mur- 
derously assailed, or a traveler to flee before 
a highway robber, or a woman to flee before 
her would-be ravisher, before resorting to ex- 
treme measure of defense. Itis safe to say 
that the law puts upon a person no such 
necessity. The old writers on ‘justifiable 
homicide’—that is, homicide committed in 
the resistance of felonies—make no mention 
of the daty of retreating.’” The same doc- 
trine was adopted by the Ohio Supreme 
Court in a case where the subject is learnedly 
examined, and the decision was that where a 
person, in the lawful pursuit of his business, 
and without blame, is violently assaulted by 
one who manifestly and maliciously intends 
and endeavors tv kill him, the person so as- 
saulted, without retreating, although it be in 
his power to do so, without increasing his 
danger, may kill his assailant if necessary to 


14 State v. Page, 40 N. E. Rep. 745. 
15 Erwin vy. State, 29 Ohio St. 186, 23 Am. Dee, 783. 





save his own life or prevent enormous bodily 
harm. The court remarks: ‘‘We can safely 
say that the rule is at least the surest to pre- 
vent the occurrence of occasions for taking 
life ; and this by letting the would-be robber, 
murderer, ravisher and such like know that 
their lives are in a measure in the hands of 
their intended victims.’’ It has even been 
held that the person threatened may assume 
the defensive-offensive and make his assailant 
retreat in case of reasonable apprehension. 
So the Michigan Supreme Court held: ‘‘If 
any forcible attempt is made, with a felonious 
intent against person or property, the person 
resisting is not obliged to retreat, but may 
pursue his adversary, if necessary, till he 
finds himself out of danger.’’ This was fol- 
lowed in a case’? where the deceased came 
armed upon the defendant’s premises to take 
away property purchased by him at an in- 
valid execution sale. In Kentucky, the 
courts go still further and hold'® that where a 
man has been threatened by another with 
murderous violence, he may arm himself and 
go about his legitimate business, and if ‘‘he 
casually meets his enemy, having reason to 
believe him to be armed and ready to execute 
his murderous intentions, and he does be- 
lieve, and from the threats, the previous as- 
sault, the character of the man, and the cir- 
cumstances of the meeting, he has the right 
to believe that the presence of his adversary 
puts his life in imminent peril, and that he 
can secure his personal safety in no other 
way than to kill bim, he is not obliged to wait 
until he is actually assaulted. He may not 
hunt his enemy and shoot him down like a 
wild beast; nor has he the right to bring 
about an unnecessary meeting in order to 
have pretext to slay him; but neither reason 
nor the law demands that he shall give up his 
business and abandon society to avoid such 
meeting.’’ In Missouri, the doctrine of the 
last case has received an extension, and it 
was held in avery recent case that one 
whose life has been threatened may arm bim- 
self and knowingly go into the vicinity of the 
threatening party; and that the mere fact 
that he does so in the expectation of being 
attacked will not deprive him of the right to 
take life in self-defense. In commenting 
16 Pond v. People, 8 Mich. 177. 
17 People v. Dann, 53 Mich. 490, 51 Am. Rep. 151. 


18 Bobannon v. Com., 8 Bush, 481, 8 Am. Rep. 474. 
19 State v. Evans, 28 S. W. Rep. 8. 
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upon this case, a recent writer of the Harvard 
Law Review suggests a doubt whether the 
right of the threatened person to go into his 
enemy’s presence is not dependent on the 
necessity of his doing so in the pursuit of his 
legitimate business. But [ agree with the 
editor of the New York Law Journal that no 
such distinction is reasonable, and that no 
person can, by murderous threats, exclude 
another from any part of the habitable globe, 
so long as he does not provoke an assault. 
The doctrine intimated by the Review would 
be extremely inconvenient in case the threat- 
ening party were a commercial traveler or a 
post-office carrier. May not one go to church 
or to the theater, although he knows his 
enemy is lying in wait for him there? The 
liberty of the citizen may not be thus circum- 
scribed. In some of our frontier communi- 
ties such a rule would amount to a serious 
embarrassment, if not a total suspension of 
commercial industry and enterprise. One of 
the most recent and authoritative judicial 
declarations on this subject is found in the 
case of Beard in the United States Supreme 
Court.” This was a case of homicide upon 
the defendant’s premises, and a resistance to 
an unlawful carrying away of his property, 
and must be regarded as a notable extension 
of the ‘‘castle’’ doctrine. Mr. Justin Harlan 
said: ‘‘Thecourt several times, in its charge, 
raised or suggested the inquiry whether Beard 
was in the lawful pursuit of his business, that 
is, doing what he had a right to do, when, 
after returning home in the afternoon, he 
went from his dwelling house to a part of his 
premises near the orchard fence, just outside 
of which his wife and the Jones brothers were 
engaged in a dispute—the former endeavoring 
to prevent the cow from being taken away, 
the latter trying to drive it off the premises. 
Was he not doing what he had the legal right 
to do, when, keeping within his own premises 
and near his dwelling, he joined his wife, 
who was in dispute with others, one of whom, 
as he had been informed, had already threat. 
ened to take the cow away or kill him? We 
have no hesitation in answering this question 
in the affirmative. * * * Inour opinion, 
the court below erred in holding that the ac- 
cused, while on his premises, outside of his 
dwelling house, was under a legal duty to get 
out of the way, if he could, of his assailant, 


20 158 U.S. 550. 





who, according to one view of the evidence, 
had threatened to kill the defendant, in exe- 
cution of that purpose had armed himself 
with a deadly weapon concealed upon his 
person went to the defendant’s premises, 
despite the warning of the latter to keep 
away, and by word and act indicated his pur- 
pose to attack the accused. ‘‘The defendant 
was where he had a right to be when the de- 
ceased advanced upon him in a threatening 
manner and with a deadly weapon ; and if the 
accused did not provoke the assault, and had 
at the time reasonable grounds to believe, and 
in good faith believed, that the deceased in- 
tended to take his life or todo him great 
bodily harm, he was not obliged to retreat, 
nor to consider whether he could safely re- 
treat, but was entitled to stand his ground 
and meet any attack made upon him with a 
deadly weapon, in such way and with such 
force as under all the circumstances he, at the 
moment, honestly believed, and had reason- 
able grounds to believe, was necessary to 
save his own life or to protect himself from 
great bodily injury.”’ 

The necessity for retreating is impliedly de- 
nied, although the pointis not explicitly passed 
upon in Tillery v. State; and in Bemarda 
v. State,” it was held error to charge 
that self-defense ‘‘will not justify the killing 
if the necessity for the killing can be avoided 
by retreat ;’’ and in State v. Reed,” it was 
held ‘‘that if one is unlawfully attacked by 
another, he may stand his ground and use 
such force as reasonably appears necessary 
to repel the attack and protect himself,’’ and 
this followed in State v. Hatch.* The Su- 
preme Court of Maine are very disrespectful 
toward the legend, simply saying: ‘*Thata 
man when assaulted be required to cowardly 
flee from danger, and not assert a manly self- 
defense, necessary for his protection, does 
not seem to comport with the laws of a free 
and enlightened people, and as said by the 
supreme court we cannot give our assent to 
such doctrine. Beard y. United States, 158 
U.S. 550.’ This, however, was a case of 
assault and battery, but the court approve 
the doctrine that no retreat is necessary in 


21 24 Tex. App. 251, 5 Am. St. Rep. 882. 
2 78 Wis. 551. 

23 53 Kan. 757, 42 Am. St. Rep. 322. 

24 57 Kan. 420. 

25 State v. Carver, 89 Me. 74. 
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any case. The Supreme Court of Colorado*® 
adopt the same doctrine, disapproving an in- 
struction that killing is not justifiable if there 
is any other way of saving life or preventing 
great bodily harm, and approving an instruc- 
tion that, ‘‘to justify homicide on the plea of 
self-defense, it is not necessary that the de- 
fendant should have had no other possible or 
probable means of escaping. A man who is 
rightfully going about his lawful business is 
not compelled to employ all the means in his 
power to avert the necessity of self-defense. 
Should you find from the evidence that the 
defendant had possession of the property, and 
yet had reason to believe that if he sought to 
maintain possession of the tunnel he would 
be attacked by another and be compelled in 
self-defense to kill his assailant, yet he was 
not required by law to give up possession or 
leave the premises to avoid attack.’’ In 
State v. Cushing,” the killing was upon the 
‘*premises’’ of the defendant. It does not 
exactly appear upon what part of the prem- 
ises, but it was outside the dwelling house, 
and the defendant, having been threatened 
and pursued by the deceased on the premises, 
had gone into the house and armed himself 
with a gun and came out again. The pris- 
oner’s counsel asked a charge that ‘‘the de- 
fendant was not obliged to retreat, nor to con- 
sider whether he could safely retreat, but was 
entitled to stand his ground,’’ etc. This was 
refused, and the refusal was held error; the 
court citing the Beard case, and the cases of 
Runyan, Erwin and Bohannon, supra, and 
declaring that the request ‘‘contained a cor- 
rect statement of the law upon the subject.”’ 
The Supreme Court of California*® have re- 
cently held that ‘‘where one, without fault, 
is placed under circumstances sufficient to ex- 
cite the fears of a reasonable person that an- 
other designs to commit a felony or some 
great bodily injury upon him, and to afford 
grounds for reasonable belief that there is im- 
minent danger of the accomplishment of this 
design, he may, acting under these fears 
alone, slay his assailant, and be justified by 
the appearances; and as where the attack is 
sudden and the danger imminent, he may in- 
crease his peril by retreat, so situated he may 
stand his ground, that becoming his ‘wall,’ 
% Ritchey v. People, 23 Colo. 314. 
27 14 Wash. 527, 53 Am. St. Rep. 883. 


% People v. Hecker, 109 Cal. 451,30 L. R. A. 408, 
followed in People v. Lewis, 117 Cal. 186. 





and slay his aggressor, even if it be proved 
that he might more easily have gained his 
safety by flight. People v. Herbert, 61 Cal. 
544; People v. Gonzales, 71 Cal. 569; Peo- 
ple v. Ye Park, 62 Cal. 204; People v. Rob- 
ertson, 67 Cal. 650; Runyan v. State, 57 Ind. 
84, 26 Am. Rep. 52; Erwin v. State, 29 Ohio 
St. 186, 23 Am. Rep. 733. So, too, under 
such circumstances, he may pursue and slay 
his adversary. But the pursuit must not be 
in revenge, nor after the necessity for defense 
has ceased, but must be prosecuted in good 
faith to the sole end of wianing his safety and 
securing his life. Carroll v. State, 23 Ala. 
28,58 Am. Dec. 282; Young v. Com., 6 
Bush, 312; State v. Collins, 32 Iowa, 36; 
Horrigan & T. Cases on Self-defense, p. 230.’’ 
In Vermont, where the courts adhere to the 
old doctrine, it has recently been held that 
one unlawfully and murderously assailed is 
not obliged to retreat unless it is apparent to 
him that he has means of escape.” In Car- 
penter v. State,” it is said: ‘‘According to 
the common law, it is the duty of every one, 
seeing any felony attempted by force to pre- 
vent it, if need be by extinguishment of the 
felon’s existence. This is a public duty, and 
the discharge of it is regarded as promotive 
of justice. Any one who fails to discharge it 
is guilty of an indictable misdemeanor, called 
misprision of felony.’’ ‘‘It follows, then, that 
any one, under the laws of this State, may 
repel force by force in defense of person, 
habitation or property, against any one who 
manifestly intends and endeavors by violence 
or surprise to commit a known felony upon 
either; and that he need not retreat in such 
cases, but may stand his ground, and, if need 
be, kill his adversary.’’ Soin North Car- 
olina, itis held that ‘‘where the attack is 
made with murderous intent, the person at- 
tacked is under no obligation to fly; he may 
stand his ground and kill his adversary if 
need be.’’#! In Mississippi, it is held that 
‘Sa man assaulted, or about to be assaulted, 
with a deadly weapon, is not bound to wait 
until his antagonist gets upon equal, much 
less upon superior terms. He may rightfully 
use the advantage which his own innocence 
and his assailant’s rashness have given him.’’ 
And so it was held that the defendant, arme 


29 State v. Roberts, 63 Vt. 139. 
30 62 Ark. 308. 
& State v. Dixon, 75 N. Car. 279. 
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with a gun, had a right to shoot his assailant 
advancing upon him with a knife, before he 
got within striking distance.” A very late 
case in the federal supreme court® goes, how- 
ever, the full length in favor of the ancient 
rule, approving an instruction that the pris- 
oner was bound to retreat as far as he could 
before slaying his assailant, and distinguish- 
ing the Beard case on the ground that ‘‘that 
was the case of an assault upon the defendant 
upon his own premises, and it was held that 
the obligation to retreat was no greater than 
it would have been if he had been assailed in 
his own house. Also distinguishing Alberty 
v. United States, 162 U. S. 499, and remark- 
ing: ‘The general duty to retreat instead of 
killing when attacked was not touched upon 
in those cases.’’ It will appear from the fore- 
going review, that in the States of Arkansas, 
California, Washington, Colorado, Kansas, 
Texas, Wisconsin, Mississippi, Missouri, 
Kentucky, Michigan, North Carolina, Ohio 
and Indiana, the necessity for retreating is 
denied, the shield of the ‘‘castle’’ doctrine 
has been very much extended, and the dis- 
position to leave it to the assailed person to 
judge of the possibility or safety of retreating 
is considerably enlarged. If the adjudged 
cases do not show, as Mr. Bishop some years 
ago avowed they showed, a distinction be- 
tween an assault without deadly intent and a 
murderous attack, and do not restrict the 
duty of retreating to the former class, at least 
he has good reason for drawing that distinc- 
tion ; and it is well sustained by many recent 
decisions. It seems tothe writer that the 
modern doctrine is the more reasonable. As 
the question of the safety of retreat is one 
that must be instantly decided by the person 
assailed, he should be left to judge of it, and 
if he chooses to stand his ground he is exer- 
cising the right of the citizen and should be 
absolved. There is no pretense that one as- 
sailed with bare fists may not resist with bare 
fists and is not bound to run away, and it 
seems a travesty on justice to say that a 
would-be murderer has larger privileges and 
must be afforded a greater opportunity to 
commit wrong. All the cases admit that if 
the party assailed cannot safely retreat, he is 
not bound to retreat; but this question of the 
safety of retreat is nearly always a very 


32 Allen v. United States, 164 U. S. 492. 
33 Fortenberry v. State, 55 Miss. 403. 





troublesome one, and there is a specie of ab- 
surdity in leaving it to the decision of a jury, 
who are calm and clear-headed, and in no 
sort of danger of their lives, and must decide 
upon hearsay, rather than to the man whose 
life is at stake and who must decide on the 
spur of the moment. There isa great deal 
of wise criticism of the conduct of battles and 
campaigns after the event, and in such cases 
the policy of a retreat or of standing one’s 
ground may be determined rather better 
than by the general who is in ignorance of all 
the information that the historian has, and 
must assume a weighty and instant responsi- 
bility upon such insufficient information as 
he has, and upon the facts as they appear to 
him at the moment. A man whose life is in 
imminent danger at the hands of a felon, is 
not bound to try experiments out of tender- 
ness toward his assailant. He is no more 
bound torun away from him than from a mad 
dog. It does not seem always to be borne 
sufficiently in mind that a man murderously 
assailed is in his own right at that moment, 
and has a logical and lawful right to stand on 
that right, and may not justly be called on tore- 
linquish that right and run any risk of greater 
danger thereby. There is many a case in 
which it is just as clearly apparent that the 
man assailed is in his own right as if he were 
in his own house, and torequire him to aban- 
don it is as unjust as it would be to require 
him to retreat from his house on the chance 
that he might thus elude his pursuer. We 
have seen how modern adjudications have 
extended the shelter and protection of the 
house to his-entire premises. The position of 
aman standing on anacre lotis no more 
sacred because the lot belongs to him than 
his position if standing on the premises of an- 
other man. It is not his property that serves 
as a legal shield to his life; it is his inalien- 
able right to live free from murderous as- 
saults, and an assault on the premises of a 
third person is no more excusable than an as- 
sault on his own land: The man has a right 
to live peaceably on anybody’s land, and if 
another threatens his life anywhere, he may 
stay right there, and he is not obliged to seek 
some other place on the vague chance that he 
may reach it and be safe there. In the Beard 
case the decision was put on the ground that 
the defendant ‘‘was where he had a right to 
be,’’ and, therefore, he ‘‘was entitled to stand 
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his ground.’’ The same reasoning must be 
applicable in any case where the defendant is 
where he hasa right to be. If there is a pos- 
sibility of injustice in administering the law, 
let it be at the risk of the law breaker, and 
not at the risk of the peaceable citizen. Let 
men understand, when they murderously at- 
tack others, that their victims may safely de- 
fend themselves to extremity, acting on their 
own judgment, and are not bound to try to 
run away, and a certain degree of immunity 
of murder will be removed. 
Buffalo, N. Y. Irving Browne. 








PARTY WALLS—UNCOMPLETED CONTRACTS— 
RECOVERY ON QUANTUM MERUIT. 


KEITH v. RIDGE. 


Supreme Court of Missouri, July 6, 1898. 


Where aparty wall was erected under a written 
agreement duly executed by adjoining landowners, 
whereby defendant owner was to pay one-half its 
value when he should useit, but it was not com 
pleted in the mauner contemplated in the contract, 
in that a space was leftin th~- wall for light and ven- 
tilation, and defendant subsequently used and en- 
joyed the wall as a party wall by filling up the space, 
he was liable on a quantum meruit. 


Brack, P.J.: The plaintiffs, Keith & Perry, 
are the owners of a lotin Kansas City fronting 
100 feet on Walnut street, and running back 115 
feet to an alley, and the defendant. Ridge, is the 
owner of a contiguous lot of the same frontage 
and depth. On the 7th of July, 1896, the parties 
entered into a written contract which provided as 
follows: ‘*(1) That whichever party shall first 
build adjoining said lines shall erect a party wall 
thereon, half on each side thereof, of such depth 
as such party shall see fit, and of sufficient strength 
and thickness to sustain a building of not less 
than five stories in height, of good material and 
workmanship, and in conformity with the build- 
ing laws for the time being in force, and shall 
keep the same in repair until used by the owner 
of the other parcel; after which the same shall 
be keptin repair at the joint expense of the own- 
ers of said adjoining parcels of land for the time 
being. (2) That, whenever the owner for the 
time being of the other parcel uses said wall, he 
shall pay to the person at the time of sucb use 
owning the parcel first built upon one-half of 
the then value of such wall, including in the 
word ‘wall’ the stone and brick foundations and 
any other substructure, together with the co- 
ping. (3) That either party, his or their heirs or 
assigns, on either side, may build said wall higher 
or deeper, taking due care not to injure the other 
owner, and doing the work wholly from his or 
their side, unless the other side be vacant, and 
doing all that may'be necessary, as by carrying up 





flues and the like, to leave the other owner as 
near as may be inas good condition as before, 
and using good material and workmanship and 
conforming to existing building laws; and one- 
half of the value of any such additions, when 
used, shall be paid for like the original structure.” 

Soon after the agreement was made the plaint- 
iffs, Keith & Perry, commenced the erection of a 
building on their lot, six stories high on Walnut 
street, and seven stories on the alley, the center of 
the south wall of which was, in pursuance of the 
agreement, located on the dividing line between 
their lot and that of the defendant, Ridge. The 
foundation of the wall was of stone, solid and 
continuous from Walnut street to the alley. The 
remainder was of brick, laid continuously 
thereon, except that from about 2 feet above the 
stone foundation, and about 50 fect from the front 
wall, the plaintiffs recessed their south wall on 
their own lot for a distance of 16 or 17 feet, to the 
top, thus leaving a space of that length of the 
wall unoccupied by their building, thereby form- 
ing acourt therefor, on their own premises, for 
the purposes of light and ventilation. Their build- 
ing was completed some time in the year 1888, 
and afterwards, in the year 1890, the defendant 
erected a building on his lot of the same depth, 
four stories high on Walnut street, and five 
stories high on the alley, using the wall thus con- 
structed by the plaintiffs for the north wall of his 
buiiding, making the same a continuous, solid, 
blank wall between the two buildings by filling 
up the space aforesaid left by the piaintiffs as 
aforesaid, whichever since has been used and en- 
joyed by both parties as a party wall for their 
buildings. After the defendant had thus erected 
his building, the plaintiffs demanded payment of 
one-half of the cost of the wall thus used by the 
defendant, and, payment having been refused this 
suit was instituted. 

The petition is in two counts,—the first upon 
the contract; the second upon a quantum meruit 
The answer is a general denial, except as to the 
making of the contract, with allegations of spe- 
cific violations thereof. The case was tried by 
the court without a jury. The finding on the 
first count was for the defendant. On the sec- 
ond count it was for the plaintiffs, on the theory 
that the defendant, having used the wall asa 
party wall, ought to pay one-half of the reason- 
able value of the wall actually used by him at_ 
the time it was so used, less one-half of the rea- 
sonable value of the part of said wall built by 
defendant, at the timeit was built; and upon 
this theory plaintiffs’ damages were assessed at 
the sum of $4.247.67, and judgment for that 
amount rendered in their favor, from which the 
defendant appeals. 

The contention of the defendant is that a party 
wall isa solid blank wall, without windows or 
openings therein; that such was the wall con- 
templated in the contract; and that, by reason of 
the space, aforesaid having been left above the 
foundation, unbuilt in, such wall was not a party 
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wall, within the meaning ofthe contract, al- 
though the contract provided that plaintiffs using 
it build the wall of such depth as they saw fit, 
and in all other respects the wall below and on 
each side of this space wasa solid blank wall, 
without windows or openings therein, built in 
accordance with the requirements of the con- 
tract, and subjected, by the character of its con- 
struction, to no exclusive servitude for plaintiffs’ 
benefit. To this extent the contention of the de- 
fendant was sustained by the circuit court, by its 
finding in his favor on the first count of the peti- 
tion, and that ruling, not being before us for re- 
view on his appeal, need not be discussed. The 
contention, however, goes further, and it is in- 
sisted that, the work not having been completed 
in accordance with the terms of the contract as 
construed by the court, the court committed er- 
rorin holding that the defendant was liable to 
the plaintiffs for anything on account thereof, 
although the same was accepted and used by the 
defendant for a party wall as contemplated in the 
contract. In support of this contention a number 
of cases are cited in which it has been, in effect, 
held that where a wall has been erected by the 
owner of a lot on the boundary line between his 
own and an adjoining lot, resting partly on each, 
the law imposes no obligation on the owner of the 
adjacent lot to contribute to the cost of its erec- 
tion, in the absence of an agreement or promise 
to do so (Preiss v. Parker, 67 Ala. 500, and cases 
cited; List v. Hornbrook, 2 W. Va. 340; Sherred 
v. Cisco, 4 Sandf. 480; Orman v. Day, 5 Fla. 385), 
a general proposition that may be conceded for 
the purposes of this case. On this principle, it 
is contended that, although the wall in this in- 
stance was erected in pursuance ofa written 
agreement duly executed, acknowledged, and re- 
corded, and in conformity thereto, except in the 
respect mentioned, and of great value to the de- 
fendant for the very use intended in the agree- 
ment, and to which use it was subjected, and ever 
since has been enjoyed, by the defendant, yet, 
the wall not having been completed in the man- 
ner contemplated in the contract, the consent of 
the defendant thereby given was forfeited, the 
plaintiffs became trespassers ab initio, and can 
claim nothing on account thereof, notwithstand- 
ing their large expenditure therefor, under the 
contract, for the defendant’s benefit. This con- 
tention wholly ignores that salutary and equitable 
principle, early introduced into the common law, 
and which has become firmly imbedded in our 
system of jurisprudence, that ‘if one party, with- 
out the fault of the other, fail to perform his side 
of the contract in such a manner as to sue on it, 
still, if the other party has derived a _ benefit 
from the part performed, it would be unjust to 
allow him to retain that without paying anything. 
The law therefore generally implies a promise 
on his part to pay sucha remuneration as the 
benefit conferred is reasonably worth, and, to re- 
cover that of quantum remuneration, an action 
of indebitatus assumpsit is maintainable.’’ Yeats 





v. Ballentine, 56 Mo. 530, and cases cited. ‘The 
established rule extracted and deduced from all 
the cases is that, where a party fails to perform 
his work according tothe stipulations of his 
agreement, he cannot recover on the special con- 
tract; but if the services rendered by him, or the 
materials furnished, are valuable to the other 
party, and are accepted by such party, then he 
would be liable to pay the actual value of the 
work performed or the materials furnished, not 
exceeding the contract price, after deducting for 
any damages which had resulted from a breach 
of the agreement.’’ Eyerman vy. Association, 61 
Mo. 489. ‘The principle upon which this rule is 
based is so fair, just, and equitable that, while at 
first its application was limited to a certain class 
of contracts, it has now become in this State a 
rule of general application to all contracts, where 
it can be, applied without doing the defendant 
injustice. Moore v. Manufacturing Co., 113 Mo. 
98, 20S. W. Rep. 975; Halpin Mfg. Co. v. School 
Dist., 54 Mo. App. 371. So far as our decision 
go, the only exceptions, perhaps, thus far de- 
veloped, are contracts for labor for a specified 
term. Earp v. Tyler, 73 Mo. 617, and cases cited. 
We fail to discover in the argument of counsel 
for the defendant, drawn from the nature of the 
interest acquired by the coterminous proprietors 
in a party wall built as this one was, any sound 
reason for not applying this rule to the case in 
hand, as was done by the circuit court in its 
judgment, which ought to be, and is therefore, 
affirmed. All concur. 


Notre.—Recent Decisions on the Rights and Lia- 
bilities of Adjoining Owners of Party Walls.—An 
owner of two lots built houses thereon, with a party 
wall between them, and then conveyed to different 
persons, without imposing obligation as to the wall. 
Plaintiff’s predecessor in title of one of the lots built 
the wall higher, after strengthening its foundation. 
Held, that defendants, owners of the other lot, hav- 
ing built their house higher, and used the addition 
to the wall, were not, in the absence of an agreement, 
liable for such use. Allen v. Evans (Mass.), 37 N. E. 
Rep. 571. Under an agreement that when any portion 
of a party wall shall be used by the party who did 
not construct it, or by his heirs or assigns, he or they 
shall pay half the cost thereof tothe party who did 
construct it, one is not liable forsuch payment be- 
cause, at the time the party whodid not construct 
the wall built a house on the adjoining lot, he was 
mortgagee of the lot. Nor is he liable because he 
afterwards became owner of the lot, through fore- 
closure; continuation of the building, after its erec- 
tion, not being a use of the wall, within the agree- 
ment. Pfeiffer v. Matthews (Mass.), 37 N. E. Rep. 
571. One who had covenanted with his neighbor to 
pay the cost of so much ofthe party wallas rested 
on his land, whenever he should use it, died, and, on 
partition of his real estate, a lot affected by the con- 
tract was assigned to one of his heirs, subject to such 
contract. Held, that the assignee took the lot cum 
onere, and the covenant might be enforced as a 
charge on the land. Pillsbury v. Morris, 54 Minn. 
492, 56 N. W. Rep. 170. In an agreement for a party 
wall, one of the parties covenanted and agreed to pay 
to the other the cost of that portion thereof which 
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would rest on his land whenever he should use the 
same. Held a personal covenant, which the cove- 
nantee might assign separately from the land. Pills- 
bury v. Morris (Minn.), 54 Minn. 492, 56 N. W. Rep. 
170. An agreement fora party wall provided that it 
should be used as such forever; that ‘‘whenever 
the said A, or his personal representatives, may de- 
sire to use said wall, he or they shall pay for the 
portion used;” and thatthe agreement should be 
construed as a covenant running with the land. 
Held, that the obligation to pay was personal, and 
did not bind a subsequent grantee of A, though the 
deed to such grantee recited that it was ‘‘subject to 
said agreement.” Sebali v. Mulholland (Super. N. 
Y.), 26 N. Y. 8.913. When a wooden warehouse is 
framed against a brick wall, built one-half on each 
lot, though no joists or other timbers are let into 
the wall, yet, if the ends of the sides and the roof are 
attached thereto in a permanent manner, and the wall 
is used as one side of the inclosure, there is a use in 
common which entitles the owner of the wall to re- 
cover from his neighbor for his use and half the value 
thereof. Deere, Wells & Co. v. Weir-Shugart Co. 
(lowa), 59 N. W. Rep. 255. A joint owner in a divis- 
ion wall may remove it, and erect a new one, if the 
work is done in a reasonable time, and the co-owner 
is reimbursed for necessary expense in protecting 
his property during the change. Putzell v. Drovers’ 
& Mechanics’ Nat. Bank (Md.) 28 Atl. Rep. 276. 
Where one, intending to construct a wall for his 
building within the line of his lot, by mistake, ex- 
tends the foundation therefor slightly onto an ad- 
joining lot, the wall does not thereby become a party 
wall. Pile v. Pedrick (Pa. Sup.), 167 Pa. St. 296, 26 
W. N. C. 220, 138 Atl. Rep. 646. An agreement be- 
tween plaintiff and defendant’s testator that plaintiff 
should erect a party wall on the line between their 
lots, and that testator should have the right to use it 
at any time on paying plaintiff one-half of the cost, is 
personal to both parties, and plaintiff is entitled to 
recover the amount agreed to be paid; by testator, 
though the party wall was first used by defend- 
ant’s grantee, and though plaintiff had also con- 
veyed his lot to the same grantee. Frohman v. Dick- 
inson (Super. N. Y.), 31 N. Y. S. 851. An agreement 
for a party wall to be built by one party, half the 
cost to be repaid to him by the other party whenever 
he should desire to use it, is personal, and such 
payment cannot be enforced by a grantee of the party 
who built the wall, though the agreement also pro- 
vided that it should be construed as a covenant run- 
ning with the land. Sebald v. Mulholland (Super. N. 
Y.), 31 N. Y. S. 868. Where one of the owners ofa 
party wall strengthens it on his own premises, and 
extends it in height, and the other owner afterwards 
carries his building to the same height, but does not 
extend the timbers into such wall beyond his own 
land, the latter is not liable for the use of the addi- 
tions made to the wall, or for the use of the land taken 
for those purposes, in the absence of any agreement, 
though the old wall, if carried up, would not conform 
tothe law, and would not be sufficient. Walker v. 
Stetson, 162 Mass. 86, 38 N. E. Rep. 18. An adjoining 
owner of a party wall has a right to increase its height; 
and where he contracts with an independent con- 
tractor to have this donein a lawful, proper, and 
usual way, so that the work does not become, in itself, 
dangerous or extraordinary, and does not subject the 
existing wall to overweight, he is not liable for the 
damage incident to the falling of the wall through 
some accident. Negus v. Becker (N. Y. App.), 148 N. 
Y. 303, 388 N. W. Rep. 290. One who, in constructing 





an addition to his building, using the south wall 
thereof as the north wall of the addition, conveyed 
the portion of the lot on which the addition stood, de- 
scribing it as the “‘south 26 feet, more or less,’ of the 
lot, with *‘ the undivided one-half of the wall on the 
north side of the above-described premises.” Held, 
that the grantee took only an easement in the wall, 
and not any part of the land on which it stood. Dun- 
can v. Rodecker (Wis.), 62 N. W. Rep. 583. The east 
wall of plaintiff’s building was the west wall of de- 
fendant’s, and by it the joists of both buildings were 
supported. The wall from the base to the grade was 
16 inches thick, from there to the ceiling 12 inches, 
and above the ceiling to the top of the fire wall 8 
inches, the offset being on plaintiff’s side. Held, that 
the wall must be considered as a party wall through- 
out its whole extent, upon which either party had the 
right to make additions. Tate v. Fratt (Cal.), 44 Pac. 
Rep. 1061. A division wall, built entirely on the land 
of one person, may, by agreement, actual or presumed, 
become a party wall. Dorsey v. Habersack (Md.), 35 
Atl. Rep. 96. An agreement whereby defendant pur- 
chased the right ‘to place joists to the depth of four 
inches and to otherwise build into and against’ the 
wall of plaintiff’s house, ‘‘and to otherwise use the 
same as a party or division wall,” includes the right 
to increase the height of said wall. Dorsey v. Haber- 
sack (Md.), 35 Atl. Rep. 96. Under a deed poll pro- 
viding for a party wall, it was stipulated that it should 
be built to the height cf one story of plaintiff’s house, 
which was already built, and that either party could 
add to the wall in height, doing work from his own 
side ifthe other side wasbuilt upon. Defendant built 
a party wall to the height of one story, under the 
plaintiff’s wall, and, wishing to go higher, built on 
top of such wall, but on his own side of the line. Held 
that, under the provision that either party might add 
to the wall in height, such addition need not be a 
party wall. Palmer v. Evangelical Baptist Benevo- 
lent & Missionary Soc. of Boston (Mass.), 48 N. E. 
Rep. 1028. An agreement for the construction of a 
wall in common by joint property owners, to the 
height of three stories on the land of one, does not 
justify the assumption that the other party may, of 
his own motion, and for his own sole benefit, extend 
said wal) upward still another story, irrespective of a 
therefrom threatened easement ripening, or of injury 
likely to result to the property adjacent. Calmelet v. 
Sich! (Neb.), 67 N. W. Rep. 467. Where a party wall 
contract, making one-half the cost of the wall erected 
by one of the parties a lien on the lot of the other 
party, is filed for record in the office of the 
county clerk, the facts that it is recorded in the rec- 
ords of deeds, instead of in the records of mort- 
gages, and that after being so recorded it was 
returned to the builder of the wall, do not affect the 
constructive notice to purchasers of the lot on which 
the lien exists. Knowles v. Ott (Tex. Civ. App.), 34 
S. W. Rep. 295. Plaintiff, where he builds a wall, 
with the consent of defendant, on the dividing line 
between their lots, and the latter promises to pay 
half the cost when he shall use the wall, may recover 
on such promise. Swift v. Calnan (Iowa), 71 N. W. 
Rep. 238. A contract whereby an owner agrees to 
pay one-half the cost of a party wall erected by the 
adjoining owner in case he builds so as to use the 
wall, in which event he is to become a half owner of 
it, is not without consideration. Arnold v. Chamber- 
lain (Tex. Civ. App.), 39 S. W. Rep. 201. A weaken- 
ing in a party wall, incident to the joining of a build- 
ing thereto in the customary and proper manner, does 
not violate a legal duty, nor a contract providing that 
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nothing shall be done to impair the strength of the 
wall as a party wall. McMinn v. Karter (Ala.), 22 
South. Rep. 517. A party wall, built by one of two 
adjoining owners, and resting partly on the ground of 
each, must be one that both parties can use, and have 
the right to use; and the owner of a lot who sells part 
of it, restricting, by condition in the deed, the height 
of the building to be erected thereon, cannot extend a 
party wall built between the two parts above such 
height for his own exclusive use, but, if extended, it 
must be built without openings, and the owner of the 
other part will have the right to use it, on proper pay- 
ment, by adding to the height of his building. 
Fidelity Lodge No. 59, 1.0. O. F., New Castle, v. Bond 
(Ind. Sup.), 45 N. E. Rep. 888. Under McClain’s 
Code, sec. 3195, providing that, where a person builds 
a partition wall, the adjoining owner “may make it a 
wall in common by paying one-half of the appraised 
cost at the time of using it,’ the erection of a tempo- 
rary shed, 10 feet high, and open on two sides, with 
one end of its batten roof resting on a 2x6 scantling, 
nailed to a two-story partition wall on the adjoining 
lot, is not such an appropriation of the wall as will 
charge the owner of the shed with contribution, or 
justify his grantee in assuming that such contribution 
has been paid, so as to entitle him to make perma- 
nent use of the partition wall without contributing to 
its cost. Beggs v. Duling (Iowa), 70 N. W. Rep. 782. 
Where one, in the erection of a new building on his 
land, demolishes an old party wall and erects a new 
one, and asa result his neighbor’s building settles and 
is damaged, he is not liable for the damages unless it 
is shown affirmatively that the settling occurred 
through negligence or want of skill in the demolition 
and reconstruction of the wall. Levy v. Fenner 
(La.), 20 South. Rep. 895, 48 La. Ann. 1389. A sealed 
agreement under which a party wall was built by 
one ofthe parties provided that, when the other 
should build and use the wall, he should pay one- 
half its cost; that it should be keptin repair at their 
joint expense; that, in all conveyances of the lots by 
either party, the wall should be reserved as a parti- 
tion wall; and that these stipulations should bind 
their heirs, assigns, etc. Held, that these covenants 
ran with the land. Kimm vy. Griffin (Minn.), 69 N. 
W. Rep. 634. Plaintiff, the owner of a lot, built on one 
part of it, and then conveyed the other part, making 
the middle line of the wall of the building the divid- 
ing line. He then conveyed the remaining lot to de- 
fendant, who subsequently purchased the first lot, 
the deed containing no reservation of the wall, or of 
the right to compensation. Held, that under Act 
April 10, 1849, providing that in all conveyances the 
right to compensation for the party wall shall be 
taken to have passed to the purchasers unless other- 
wise expressed, the right of plaintiff to compensation 
for the use of the wall passed todefendant. Voight 
v. Wallace (Pa. Sup.), 179 Pa. St. 620,39 W.N. C. 
443, 36 Atl. Rep. 315. 
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1. ACCORD AND SATISFACTION.—Acceptance of a check 
of less than the amount ofa liquidated debt, though 
the check statethat itisin full, does not, inthe ab- 
sence of any other consideration, operate to discharge 
the balance of the debt.—MYERS V. GREEN, Ind., 51 N.- 
E. Rep. 942. 


2. ACCIDENT INSURANCE — Limitation of Agent’s Au- 
thority.—A woman who purchased an accident ticket 
insuring her against loss of time is not bound by a lim- 
itation of the agent’s authority, of which she had no 
notice, whereby he was authorized to insure women 
against death only.—TRAVELERS’ INS. CO. OF HaART- 
FORD Vv. EBERT, Ky., 478. W. Rep. 865. 


8. APPEAL — Abstract of Record.—Appellant’s ab- 
stracts, in the absence of a counter abstract, must con- 
tain enough ofthe record to enable the court to pass 
on alleged errors, without going to the transcript for 
further information.—SNODDY V. JASPER CO., Mo., 47 
S. W. Rep. 906. 


4. APPEALS—Bill of Exceptions—Motion for New 
Trial.—Where the motion for a new trial, which was 
overruled, is not preserved by the bill of exceptions, 
matters of exception not constituting a part of the rec- 
ord proper will not be noticed on appeal.—REYNOLDS 
v. CITIZENS’ Ry. Co., Mo., 478. W. Rep. 895. 


5. APPEAL—Jurisdiction—Title to Realty.—An action 
of trespass to recover damages for cutting and remov- 
ing trees from plaintiff's land, where thetitle to the 
land is a collateral issue, does not involve ‘‘the title to 
the real estate,” within Const. art. 6, § 12, so as to give 
the supreme court jurisdiction of an appeal.—RoTH- 
ROCK V. CORDZ-FISHER LUMBER CO., Mo., 478. W. Rep. 
907. 
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6. APPEAL—Jurisdiction—Title to Realty.—An action 
to set aside a fraudulent conveyance, and subject the 
land conveyed to the payment of a judgment, does not 
involve the title to real estate, so that a review of the 
judg. ent of the court of appeals may be had in the su- 
preme court as a matter of right.—TIPTON Vv. MCCALLA, 
Kan., 54 Pac. Rep. 1055. 


7. APPEAL—Review.—Where one creditor has a judg- 
ment lien on several properties of the judgment debtor, 
and others have liens, some on all the properties and 
others on a part only, a bill to marshal assets will lie. 
—ROWND V. STATE, Ind., 51 N. E. Rep. 914. 


8. ASSIGNMENT — Certificate of Deposit.—An assign- 
ment of a certificate of deposit transfers to the as- 
signee whatever right or equity the assignor may have 
had inthe fund thus represented, although such as- 
signor may not have had the full title to said certificate 
or the immediate right tothe possession thereof.— 
First NAT. BANK OF ATCHISON V. WATTLES, Kan., 54 
Pac. Rep. 1103. 


‘9. AssuMPsSIT—Action — Conversion.—Where posses- 
sion of property is obtained under contract between 
the parties, and the refusal to deliver amountsto a 
conversion, plaintiff can sue in troverfor such con- 
version, or, waiving the tort, sue in assumpsit for its 
value.—NEWMAN V. OLNEY, Mich., 77 N. W. Rep. 9. 


10. ATTACHMENT — Ratification of Levy.—If, in an at- 
tachment in which the goods of a stranger to the suit 
have been taken and sold under the writ, the plaintiff- 
with knowledge of the true ownership of said goods, 
receives the proceeds of the sale, it constitutes a rati, 
fication of the levy.—OMAHA NAT. BANK V. ROBINSON, 
Neb., 77 N. W. Rep. 73. 


ll. BAILMENT OR SALE.—A merchant was to sell 
goods on consignment during one month, on trial, and 
to account each week for goods sold, at prices desig- 
nated. Atthe end of the month he was to make final 
settlement, and receive a commission. He paid the 
transportation charges, and placed the goods in his 
store apart from his own, and the owner’s tickets on 
the goods were not removed. Two payments from pro- 
ceeds of goods sold were made to the owner, who cred- 
ited them to the former’s account, in which the goods 
were marked ‘“‘Consigned,” and entered the ‘‘ Balance 
due.’’ No settlement was had nor commission paid 
before the goods were attached by acreditor of the 
consignee. The agreement was verbal. Held, thata 
bailment was created, and nota sale, though no lim- 
itation was placed on the price at which the consignee 
could sell.—HARRIS V. COKE, Conn., 41 Atl. Rep. 552. 

12. BanKs—Liability for Act of Officer—Collateral.—A 
bank is not liableto a company for proceeds of the 
company’s note, made payable to one who was presi- 
dent of the bank and an officer of the company, though 
in negotiating it he used the bank’s name, and though 
he deposited the proceeds in it; it having been to his 
own credit, and he having used the same.—CITY ELEC- 
TRIC ST. Ry. CO. V. First NaT. BANK, Ark., 47 8. W. 
Rep. 855. 

13. BANKS AND BANKING — Notice— Knowledge of Offi- 
cers.—W here a bank director and a cashier executed a 
note as makers, the director being in fact only a surety 
for the cashier, who obtained a loanon itfrom the 
bank, without any other bank official having knowl- 
edge of the suretyship, the director was liable as prin- 
cipal, since knowledge to him and the cashier, in such 
case, was not knowledge to the bank.—FIRST NaT. 
BANK OF BRANDON V. BRIGGS’ ASSIGNEES, Vt., 41 Atl. 
Rep. 580. 

14. BENEVOLENT ASSOCIATION — Change of Beneficia- 
ries.—Though one assured by an ordinary life insur- 
ance policy has not the right, asa general rule, to 
change the beneficiary named in such policy, the bene- 
ficiary in an endowment certificate issued by a mutual 
benefit society has no vested right in the contract of 
insurance evidenced thereby, as such contract is be- 
tween the society andthe member to whom the cer- 
tificate is issued, and not between the society and the 
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beneficiary named in the certificate; and, therefore, 
where there is no provision in the statute under which 
the society is organized, or in the charter or by-laws of 
such society, or in the certificate itself, either expressly 
providing for or prohibiting a change of the beneficiary, 
the power to make such change is vested in the mem- 
ber during his lifetime, by reason of the character and 
purposes of such society.—DELANEY Vv. DELANEY, Ill., 
51 N. E. Rep. 962. 

15. BILLS AND NOTKS—Collateral Security—Pre-exist- 
ing Debt.—The holder of a negotiable note acquired 
before maturity as collateral security for a pre-exist- 
ing debt will be protected as an innocent holder unless 
he had notice, when he acquired it, of equities existing 
between the maker and payee.—ALEXANDER V. BANK 
OF LEBANON, Tex., 47S. W. Rep. 840. 

16. BILLS AND NOTES—Conditions—Parol Evidence.— 
Parol evidence is not admissible to show that an agree- 
ment to pay, contained in a note, was a conditional, 
and notan absolute, promise.—TRUMBULL V. O’HaRa, 
Conn., 41 Atl. Rep. 546. 

17. BILLS AND NOTES — Execution — Ratification.— 
Where notes purport to have been executed by a firm, 
their execution is ratified by a written acknowledg- 
ment of the firm of indebtedness to the holder, reciting 
that it is evidenced by notes executed by the firm then 
overdue, the notes being the only ones so held, not- 
withstanding three of them were not due untila few 
days after the acknowledgment.—RICHARDS V. JEFFER- 
SON, Wash., 54 Pac. Rep. 1123. 


18. BILLS AND NOTES — Note Secured by Mortgage.— 
The holder of a note which is secured by a mortgage 
may maintain an action at law on the note, where 
neither note nor mortgage contains stipulations mak- 
ing the mortgaged property primarily liable for the 
debt.—GRABLE V. BEATTY, Neb., 77 N. W. Rep. 49. 


19. BILLS AND NOTES — Parol Evidence — Considera- 
tion.—It is a general rule that parol evidence is inad- 
missible to explain away or vary a written instrument, 
but it is competent toshow by parol evidence that sub- 
sequent to the giving of a note there wasa total failure 
of the consideration for which it was given.—WARNER 
v. SCHULZ, Minn., 77 N. W. Rep. 25. 


20. BILLS AND NOTES — Sureties on Note — Release.— 
Where a creditor, by promissory note signed by three 
persons, two of whom were sureties, having as further 
security for his debt a mortgage upon personal prop- 
erty, takes charge of such personalty, the same being 
sufficient in valueto discharge the debt, and fails to 
appropriate it to the payment of the note, the suréties 
will be discharged from liability thereon. Especially 
is this true when the inducement held out to the sure- 
ties to undertake the obligation was a statement by the 
creditor that he had a mortgage upon personalty as 
additional security.—BARRETT V. Bass, Ga., 31 8. E. 
Rep. 435. é 

21. BILLS AND NOTES—Transfer—Payment to Original 
Payee.—A debtor is chargeable with notice of the 
transfer by his creditor of a negotiable instrument on 
which he is maker, and thereafter he cannot safely 
pay the original creditor, although he is ignorant of 
such transfer.—HOLLINSHEAD V. JOHN STUART & CO., 
N. Dak., 77 N. W. Rep. 89. 

22. BUILDING ASSOCIATIONS — Contracts — What 
Law Governs.—A by-law of a building association 
located in New York required all payments to be made 
to its secretary, at its principal office. Held, thata 
member residing in Virginia must be considered as 
having contracted with reference to such by-law, 
which made his contract performable in New York.— 
PEOPLE'S BUILDING, LOAN & SAVINGS ASSN. V. TINSLEY, 
Va., 318. E. Rep. 509. 

23. BUILDING AND LOAN ASSOCIATIONS—Loans.— W here 
a special contract with an agent of a building and loan 
association is relied on as a defense to an action to 
foreclose a mortgage given to such association, it must 
be pleaded.—INTER*TATE SAVINGS & LOAN ASSN. V. 
Knapp, Wash., 55 Pac. Rep. 48. 
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24. CARRIERS—Passengers—Negligence.—A stockman 
traveling with the consent of the railroad company on 
a freight train, in charge of stock carried by the com- 
pany for him, is a passenger.—Caicaco & A. R. Co. v. 
WINTERS, Ill., 51 N. E. Rep. 901. 

25. CARRIERS—Package Sent in Care of Third Person. 
—An express package was directed to one person “in 
care of” another, and the latter declined it. The ad- 
dressee demanded it of the express company, which 
refused, although it knew he was the person ad- 
dressed. The company bad no claim on it. Held, that 
the addressee could maintain replevin for the package, 
since the one in whose care it was sent had no interest 
in it.— UNITED STATES ExP. Co. v. HAMMER, Ind., 51 N. 
E. Rep. 953. 

26. CARRIERS—Passengers—Damages.—Where a pas- 
senger notifies the conductor that she wishes to alight, 
and the car slows up on nearing the place, but starts 
suddenly when she is preparing to alight, she may re- 
cover for injuries resulting from being thrown to the 
ground by the jerk.—SPRINGFIELD CONSOL. Ry. Oo. Vv. 
HOEFFNER, I11.,51 N. E. Rep. 884. 

27. CARRIERS OF GOODS.—Where a railroad company 
agreed, in consideration of a consignor’s routeing 
freight by its line, to furnish through refrigerator cars 
for transportation of perishable products, the agree- 
ment is not superseded by a bill of lading given by a 
connecting carrier at the original point of shipment, 
whereby liability was lessened, the contracts being in- 
dependent of each other.—StT. Louis & S. W. Ry. Co. Vv. 
ELGIN CONDENSED MILK CoO., Ill., 51 N. E. Rep. 911. 

28. CARRIERS OF PaSSENGERS—Expulsion of Passen- 
ger.—In an action by a passenger for ejecting him from 
a train, an instruction that if the conductor refused his 
ticket, and demanded a different ticket or fare, and 
ejected the passenger for non-compliance, the expul- 
sion was unlawful, unless the passenger was guilty of 
such misconduct as to justify the expulsion, was erro- 
neous, where it ignored the company’s evidence, 
which, if true, showed a good defense; and this though 
the point was covered in a charge for defendant.— 
BaLTIMORE, C. & A. Ry. OO. Vv. KigBy, Md., 41 Atl. Rep. 
777. 

29. CARRIERS OF PASSENGERS—Street Railways—Neg- 
ligence.—A street railway company is liable to a pas- 
senger who, without any contributory negligence, fol- 
lowing the invitation and direction of the motorman, 
leaves the car from the front door, on a dark night, 
and where the ground was broken, and, after taking a 
few steps, catches her feet in some way, und falls.— 
SOWASH V. CONSOLIDATED TRACTION O0O., Penn., 41 Atl. 
Rep. 743. 

30. CHATTEL MoRTGAGE—Mortgagor in Possession— 
Validity.—Where a mortgage on a stock of goods, by 
its conditions, permits the mortgagor to remain in 
possession and sell the mortgaged property in the 
usual course of trade, and it is not controlled by statu- 
tory regulation, and the rights reserved show that it 
is intended asa shield to the mortgagor, and it operates 
asafraud upon the rights of creditors, the mortgage 
is void in law.—MCKIBBON V. BRIGHAM, Utah, 55 Pac. 
Rep. 66. 

31. CONSTITUTIONAL Law—Indeterminate Sentence.— 
Act March 8, 1897, known as the “Indeterminate Sen- 
tence Law,” is not unconstitutional, as an ex post facto 
law, in being applied to a sentence on Conviction of a 
crime committed before its passage, since such a sen- 
tence does not add to or increase the punishment be- 
yond that existing when the crime was committed.— 
Davis Vv. STaTE, Ind., 51 N. E. Rep. 928. 

82. CONSTITUTIONAL LAwW—‘‘Taking” Private Prop- 
erty—Municipal Corporations.—Changing the grade of 
a street after it had been once established, and build- 
ings erected with reference thereto, is not ‘‘a taking” 
of property, within Const. art. 1, § 23, providing that 
‘*private property shall not be taken for public use 
without just compensation being first made theretor.” 
—GARRAUX V. CITY COUNCIL OF GREENVILLE, S. Car., 31 
S. E. Rep. 597. 





33. CONTRACT—Parol Evidence.—Where negotiations 
take place between parties which result in their reach- 
ing an agreement in reference to the subject-matter of 
the negotiations, and the parties subsequently reduce 
their agreement to writing, and sign and deliver the 
same, then, in the absence of fraud or mistuke, or an 
ambiguity in the writing, it constitutes the best and 
the only competent evidence of the contract originally 
made.—STATE BANK OF CERESCO V. BELK, Neb., 77 N. 
W. Rep. 58. 

34. CONTRACT — Consideration.—The relinquishment 
of a timber-culture entry, which carries with it certain 
valuable improvements, made for the benefit of an- 
other person, and that he might file a homestead entry 
thereon, all under mutual agreement, is a sufficient 
consideration for the latter’s promise that the former 
might crop the land.—PEOPLES V. EVENS, N. Dak., 77 
N. W. Rep. 93. 

35. CONTRACT—Parol Evidence—Damages.—While a 
written contract, within the statute of frauds, cannot, 
so long as it remains executory, be altered orally, so 
as to bind the parties,as a part of the contract, yet 
evidence is admissible to prove an oral waiver of per- 
formance according to the terms of the contract asa 
ground of forfeiture, as, for example, by orally agree- 
ing to extend the time of payment.—SCHEERSCHMIDT 
v. SMITH, Minn., 77 N. W. Rep. 34. 


36. CONTRACT—Variation of Contract by Parol.—J 
agreed, in writing, to furnish B certain specified work 
and materials for a fixed sum, and in so doing to as 
sume certain contracts for materials previously or- 
dered from dealers. Held, inasuit by J to recover 
under such agreement, that it was not competent to 
prove a contemporaneous oral agreement that the 
amount of the contracts assumed should be the limit 
of cost of materials to J, and that B should make good 
any excess of actual cost.—BANDHOLZ V. JUDGE, N. J., 
41 Atl. Rep. 723. 

37. CONTRACT PROCURED BY FRAUD. —A contract 
which a party is induced by a false representation to 
sign without reading, and without a knowledge of its 
contents, is void, although he might have discovered 
the fraud by reading it.—ALEXANDER V. BROGLEY, N. 
J., 41 Atl. Rep. 691. 

38. CONTRIBUTION—Assignmenat—Account.—Payment 
of bond by one of the two obligors gives him a right of 
contribution to the extent of the other’s primary obli- 
gation.—PULLY V. Pass, N. Car., 31S. E. Rep. 478. 

39. CONVERSION—Title to Property.— Where judgment 
is obtained for conversion of property, satisfaction 
thereof vests title to the property in defendant as of 
the time when the conversion occurred.—GREER V. 
LAFAYETTE COUNTY BANK, Tex., 47S. W. Rep. 787. 

40. CORPORATIONS—Assignment of Insurance Policies 
—Preference.—When a corporation assigns certain 
policies of insurance to its banker, in satisfaction of 
various items of indebtedness, and in preference to 
other creditors, in the absence of statutory restric- 
tions and insolvent laws, unless there is express proof 
of fraud, participated in by the assignee, the assign- 
ment will be upheld.—BURNHAM, HANNA, MUNGER & CO. 
Vv. MCCORNICK, Utah, 55 Pac. Rep. 77. 

41. CORPORATIONS — Consolidation.—A corporation 
formed by the uniting of two or more corporations is 
to be considered a consolidation, as regards the filing 
of articles of agreement, though it takes the name of 
one of the constituent corporations.—CHICcCAGoO & E. I. 
R. Co. v. STATE, Ind., 51 N. E. Rep. 924. 

42. CORPORATIONS—Dividend—Transfer of Stock.—A 
dividend on corporate stock declared after the right to 
the income has been severed from the ultimate owner- 
ship of the stock belongs to the person entitled to the 
income so far, and only so far, as it is derived from the 
earnings of the stock after such severance.—LANG V. 
LANG’S EXER., N. J., 41 Atl. Rep. 705. 

43. CORPORATIONS—Issuance of Stock—Statute Re- 
quiring Full Payment.—The effect of the statutes of 
Virginia relating to stock in corporations, in providing 
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that shares shall not be sold to subscribers for less 
than their par value,is simply to render any agree- 
ment between the corporation and the stockholder in- 
effective to relieve the latter from full accountability, 
to the extent of the par value of his stock, in favor of 
creditors of the corporations.—BARCUS V. GATES, U. S. 
0. C. of App., Fourth Circuit, 89 Fed. Rep. 783. 


44. CORPORATIONS—Judgment—Principal and Surety. 
— Where a bank, as plaintiff, obtains judgment for the 
sole purpose of collecting a debt due from one defend- 
ant, its right to so proceed is not impaired by the con- 
sideration that another defend snt, sustaining the rela- 
tion of surety to the first, will be released by such 
enforcement by the bank of its right to receive pay- 
ment.—SOLOMON V. C. M. SCHNEIDER & CO., Neb., 77 N. 
W. Rep. 65. 

45. CORPORATIONS — Loss of Corporate Funds.—The 
treasurer of acompany who, with the company’s con- 
sent, deposits its funds in bank to his credit as treas- 
urer, is entitled to allowance forso much of the deposit 
as was lost by the failure ofthe bank, in accounting 
with the company.—FOUGERAY V. LAUREL SPRINGS 
LAND Co., N. J., 41 Atl. Rep. 694. 


46. CORPORATIONS — Membership—Evidence.—In pro- 
ceedings instituted by a creditor of a corporation to 
charge another person with liability as one of the cor 
porate shareholders, the books of the corporation, 
other thun the stock subscription vook, if unsupported 
by other evidence, are inadmissible to prove member- 
ship in the company.—HINSDALE Sav. BANK Vv. NEW 
HAMPSHIRE BANKING Co., Kan., 54 Pac. Rep. 1051. 

47. CORPORATIONS — Mortgages—Judgments.—Under 
Code, § 1255, providing that mortgages of corporations 
shall not exempt property or earnings from any judg- 
ment for torts committed by the corporation, a pur- 
chaser at foreclosure sale takes subject to a judgment 
against the corporation for a tort committed after the 
making of the mortgage, notwithstanding the judg- 
ment was obtuined subsequent to the sale.—WILMING- 
Ton & W. R. Co. Vv. BURNETT, N. Car., 31 S. E, Rep. 602. 

48. CORPORATIONS—Promoter’s Liability.—Where one 
formed a company for the purpose of purchasing land 
on which he had previously procured a personal op- 
tion and acted for itin making the purchase, conceal- 
ing from thesubscribers and directors that he had pur- 
chased the land at a much less sum than that at which 
he suld it to the company, he is liable to the company 
forthe profits ofthe salethus madeto it.—EXTER V. 
SawYER, Mo., 478. W. Rep. 951. 

49. CORPORATIONS—Street Railroad—Implied Powers. 
—From the naked power to construct a street railroad 
no authority can be derived to construct a freight belt 
railroad in and around a city, solely to transfer freight 
cars to and from factories and other railroads.—SOUTH 
&N. A. R. Co. v. HIGHLAND AVE. & B. R. Co., Ala., 24 
South. Rep. 114. 

50. CounTIES—Indebtedness— Power of Legislature.— 
Counties have no authority to incur indebtedness bear- 
ing interest, or to issue interest-bearing warrants, 
without express legislative authority.—DaGGsTr Vv. 
LYNCH, Utab, 54 Pac. Rep. 1095. 

51. COVENANTS—Breach — Incumbrance3.—An unre- 
stricted covenant against incumbrances contained in 
adeed forthe conveyance of lands is broken by the 
existence of an outstanding term in the lands, and an 
action for such a breach of the c.venant may be main- 
tained notwithstanding the existence of the outstand- 
ing term was known to the grantee when he accepted 
the couveyance.—D#MARS V. KOEHLER, N. J., 41 Atl. 
Rep. 720. 

52. CRIMINAL EVIDENCE—Gaming.—A servant charged 
With participating inthe keeping of his master’s dis- 
orderly house may put in evidence representations 
made to him by his master respecting the nat .re of the 
business carried on by the master in the house, by 
which representations the servant claims he was led to 
believe that the business was lawful.—STATE V. ACKER- 
MAN, N. J., 41 Atl. Rep. 697. 





53. CRIMINAL LAw—Arson—Evidence.—An allegation 
in an indictment for arson that a barn was within the 
curtilage of the dwelling house of a person named is 
satisfied by proof that it was within the curtilage ofa 
dwelling house owned by her and occupied by a ten- 
ant.—COMMON WEALTH V. ELDER, Mass., 51 N. E. Rep. 975. 

54. CRIMINAL LAW — Arson — Possession of Stolen 
Goods.—When, in the trial of a criminal case, the State 
relies upon the possession of stolen goods by the ac 
cused as a circumstance tending to show guilt, the 
time which elapsed between the commission of the 
offense charged and such possession is a material mat- 
ter for consideration by thejury ; and, in charging upon 
this subject, reference to the element of recency should 
never be omitted by the presiding judge.—SHARPE V. 
STATE, Ga., 31S. E. Rep. 641. 


55. CRIMINAL Law — Embezzlement by Bailee.—Upon 
the trial of an indictment forthe fraudulent taking and 
converting of money intrusted to an agent, it is legiti- 
mate for the defendant to prove thatthe fund was 
drawn and misappropriated, without his knowledge or 
consent, by another person, to whose control he had 
subjected it.—BURNETT V. STATE, N. J., 41 Atl. Rep. 719. 


56. CRIMINAL LAW — Evidence of Co-conspirators.— 
Every act and declaration of each member of a con- 
spiracy to commit crime, in pursuance of the original 
concerted plan, and with reference to the common ob- 
ject, done or made during the pendency of the criminal 
enterprise, is, in contemplation of law, the act and dec- 
laration of them all, and is therefore original evidence 
against each of them.—MgsRCER V. STATE, Fla., 24 
South. Rep. 154. 

57. CRIMINAL Law — Forgery.—An indictment for for- 
gery, charging defendant with “selling and delivering,” 
with intent to defraud, a forged deed of trust, with in- 
tent to have the same uttered and passed, knowing the 
deed to be forged, is good, under Rev. St. 1889, § 3646, 
prohibiting the “passing, uttering or publishing” of 
forged paper.—STATE V. MILLS, Mo., 47S. W. Rep. 938. 


58. CRIMINAL Law—Homicide—Duty to Retreat.—The 
well settled rule is that where a party is himself at 
fault, and provokes the difficulty, he cannot justify 
killing his adversary in the affray that he himself has 
brought about, unless hein good faith withdrawa from 
the combat in such manner as to show his adversary 
his intention in good faith to desist.—PADGETT Vv. 
STATE, Fla., 24 South. Rep. 145. 

69. CRIMINAL Law — Homicide—Intentional Act.—De- 

danda 1 (acquaintances, without previous 
ill feeling) got into a fist fight over a scarecrow placed 
by the deceased and others, for a joke, at the roadside, 
along which accused passed shortly thereafter. It 
was dark, and inthe fight accused stabbed deceased 
witha knife. Held, thatthe stabbing was not inten- 
tional, so as to justify an instruction as to murder in 
the second degree.—STaTE Vv. BOWLES, Mo., 47 S. W. 
Rep. 892. 

60. CRIMINAL LAW — Homicide — Self-defense.—_In a 
prosecution for murder, where the piea was seif-de- 
fense, there was evidence that, atthe time defendant 
shot deceased, he was being pursued by him and an 
angry crowd, one of which had an open knife in his 
hand, another a pistol, and another bricks. Held, that 
an instruction thattne jury must acquit if defendant 
had reasonable Cause to believe “deceased” was about 
to kill him was too narrow, since defendant, if he be- 
lieved any of the crowd were about to kill him, had the 
right to shoot and kill any of them.—SrTaTE Vv. ADLER, 
Mo., 478. W. Rep. 794. 

61. CRIMINAL LAW — Indictment—Assault with Intent 
to Kill.—Under Code Proc. § 1320, providing thata de- 
fendant may be found guilty of any offense necessarily 
included within the crime charged, the crime of assault 
and battery is necessarily included in that of assault 
with intent to commit murder, and hence an informa- 
tion charging the latter offense does not charge 
more than one offense, though it also charges assault. 
—STATE V. MICHEL, Wasb., 54 Pac. Rep. 995. 
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62. CRIMINAL Law — Intoxication in Public Place.—A 
private residence, at which an ice-cream supper and 
a dance are given, attended by a number of people, 
with or without invitation, is not a public place, 
within Horner’s Rev. St. 1897, § 2091, punishing intox- 
ication at public places.—STraTE Vv. TINCHER, Ind., 51 
N. E. Rep. 943. 


63. CRIMINAL LAw—Larceny — Description of Money 
Stolen.—Under 2 Ballinger’s Code, § 6859, providing 
that, inan information for larceny of money, it is suffi- 
cient to allege the larceny to be of money, without 
specifying the coin, number, denomination, or kind 
thereof, an information charging larceny of a certain 
number of dollars ‘‘in lawful money of the United 
States” is sufficient.—STAT& V. PALMER, Wasb., 54 Pac. 
Rep. 1121. 


64. CRIMINAL LAW—Larceny — Evidence.—Where a 
purchaser of goods delivers to the sellera bill of money 
exceeding in amount the price of the goods, intending 
that the seller shall return the proper change, and the 
latter accepts the bill for this purpose, but, instead of 
returning the correct change, appropriates to his own 
use, fraudulently anc with intent to steal the same, 
the billso received, he is guilty of simple larceny.— 
FINKELSTEIN V. STATE, Ga., 31 8. E. Rep. 589. 


65. CRIMINAL LAw—Larceny—Venue.—Where a thief 
stealing a steer transports it into another county, the 
venue of the tbeft is properly laid in the latter county, 
as each transportation of stolen property from one 
county to another isa fresb theft.—STATE Vv. WILLIAMS, 
Mo., 47S. W. Rep. 891. 


66. CRIMINAL Law — Limitations.—A criminal prose- 
cution is ‘‘commenced” by the issuing of a warrant, 
within the statute requiring that prosecutions for cer- 
tain offenses shall be commenced withintwo years 
after the commission thereof.—FLICK V. STATE, Ind., 51 
N. E. Rep. 951. 


67. CRIMINAL Law—Rape — Capacity to Commit.—A 
boy under ]4 years of age is conclusively presumed to 
be incapable of committing either rape or an attempt 
to commit rape.—FOSTER V. COMMONWEALTH, Va., 31 
S. E. Rep. 503. 


68. DEBTOR AND CREDITOR—Order on Debtor—Accept- 
ance.—An order by a creditor, in favor of a third per- 
son, on the debtor to pay to the third person a portion 
ofan entire debt, is inoperative ino law, if without the 
acceptance or consent of the debtor.—HOPKINS V. 
WASHINGTON CounTY, Neb., 77 N. W. Rep. 53. 


69. DEED—Cancellation—Fraud.—The allegations in 
the petition and thé amendments were suftivient to 
make out a case of fraud, authorizing the rescission of 
the contract and the cancellation of the deed and 
mortgage upon plaintiff’s property; and the court, 
therefore, erred in sustaining the demurrer to the peti- 
tion as amended.—CaskEY V. HOWARD, Ga., 31S. E. Rep. 
427. 

70. DeeD—Cancellation—Fraud.—An aunt bought a 
farm,and had her nephew made the grantee in the 
deed. At her agent’s request, she exacted a mortgage 
from her nepbew for the price. He testified that he 
executed the mortgage on her agreement to release it 
as soon as her agent was gone, and that she afterwards 
executed a release, after reading it over. She testified 
that she did not read the release when she signed it, 
and that she supposed she was signing a note, which 
her nephew brought to her and requested her to sign. 
A year after she knew that she had executed the re- 
lease she requested him to say nothing about his farm 
to other relatives, asshe did not want them to know 
that she had helped him. Held, that she was not en- 
titled to a cancellation of the release.—SHAFFER V. 
COWDEN, Md., 41 Atl. Rep. 786. 

71. DeED—Correction of Mistake.—In an action to 
correct a mistake in a deed, declarations of the 
grantor, since deceased, made before and after the 
making of the deed, as to how he intended to make it, 
are not admissible in evidence, being made in the ab- 





sence of the grantee, and not at the time when the 
deed was written or acknowledged.—GIsH V. NOLEN, 
Ky., 47S. W. Rep. 757. 

72. DEED — Delivery — Acknowledgment.—Grantor’s 
leaving a deed with the officer to take his wife’s ac- 
knowledgment is not a delivery, if there was no in- 
struction to deliver.—PERKINS V. THOMPSON, N. Car., 
318. E. Rep. 387. 

73. DEED—Delivery—Estoppel.—Th? presumption of 
the delivery of a deed which arises from the fact that 
it has been recorded is not conclusive, and, between 
the parties to the instrument, may be rebutted; yet 
when it appears that such deed was duly recorded at 
the instance of the grantor, and then delivered toa 
third person as an escrow, the grantor may, as to third 
persons who purchase for value on the face of the rec- 
ord, and without knowledge or notice of non-delivery 
to the grantee, be estopped from denying delivery.— 
EQUITABLE MortTG. Co. V. BUTLER, Ga., 31S. E. Rep. 
396. 

74. DeED—Signature Procured by False Representa- 
tion.—One of several grantors in a deed is not liable on 
a warranty therein, where his signature and acknowl- 
edgment to the deed were procured by the false repre- 
sentation of the deputy clerk, as grantee’s agent, that 
it was only a quitclaim deed.—SIBLEY v. HOLCOMB, 
Ky., 478. W. Rep. 765. 

75. DivoRCcE—Attorney’s Fees of Wife.—A husband is 
liable for reasonable attorney’s fees incurred by the 
wife in the prosecution of a bona fide suit for divorce, 
based on justifiable grounds, where the wife has no 
separate property, and the suit was dismissed through 
the collusion of the husband and wife, without the 
knowledge of her attorney.—CECCATO V. DEUTSCHMAN, 
Tex., 478. W. Rep. 739. 

76. DOWER—Adverse Possession.—Where land is in 
the possession of one holding under a widow’s dower 
right therein, which has never been set off to her, lim- 
itations do not run in favor of the occupant as against 
the widow until dower is assigned or the widow dies.— 
OSBORN V. WELDON, Mo., 47S. W. Rep. 936. 


77. EJSECTMENT—Adverse Possession.—A party con- 
veyed land to his four sons, his wife not joining. After 
his death two surviving sons conveyed part of the 
land to the widow for life, remainder to her children, 
in lieu of dower, but the deed was defectively acknowl- 
edged. The widow held possession for over 10 years. 
After her death her heirs brought action to recover 
their interest. Held, that the possession of the widow, 
she having only a life estate, did not cast on her heirs 
such title by adverse possession %s they couid enforce 
in ejectnent against the legal title.—CAPERTON V. 
HALL, Ala., 24 South. Rep. 122. 


78. EJECTMENT—Right of Way.—When the owner 
contracts with a railroad company to sell to it a right 
of way over his land, receives a part of the purchase 
money in cash, and takes promissory notes for the 
balance, reserving title to himself until the same are 
paid, and consents to the placing on the land of rail- 
road track, etc., as a part of a continuous line, an ac- 
tion of ejectment cannot thereafter be maintained by 
such owner to dispossess the company of the right of 
way so procured.—ATLANTA, K. & N. Ry. Co. v. BARKER, 
Ga., 31S. E. Rep. 452. 

79. Equiry—Substitution of Parties—Assignment of 
Interest.—The assignee of a claim for damages for the 
infringement of a trade-mark pending a suit by the as- 
signor against the infringer, in which an injunction 
has been granted and a decree entered for an account- 
ing, may have the benefit of the prior litigation, and 
be substituted as complainant in the existing suit, by 
filing an original bill.therein in the nature of a supple- 
mental bill.—WALTER BakKER & Co. v. Baker, U.S.C. 
C.,W.D. (Va.), 89 Fed. Rep. 673. 

80. ESTOPPEL BY DEED.—Where a person holding 
part of a headright survey under a deed of doubtful 
validity because of an indefinite description obtained 
a deed of a definite portion of the survey from the 
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heirs of his predecessor, which recited that it was 
given to supply imperfections and deficiencies in his 
title, he and his successors became estopped from 
claiming any land under the former deed not included 
in the latter.—DOTY V. BARNARD, Tex., 478. W. Rep. 
712. 

81. EVIDENCE—Letters Received in Reply.—The rule 
isthat where a letter is addressed to a party at his 
post-office address, and is sent by mail, and areply 
thereto, purporting to be from the party to whom it is 
sent, is received by the sender of the letter in due 
course of mail, such reply letter is admissible in evi- 
dence without proof that it is in the handwriting of, 
or signed by, the party purporting to have sent it.— 
BOYKIN V. STATE, Fla., 24 South. Rep. 141. 


82. EVIDENCE—Written Instruments.—Section 5751, 
Gen. St. 1894, providing for the admission in evidence 
in certain cases of written instruments, without proof 
of their execution, applies only to instruments which 
purport on their face to have been signed or executed 
by the party or his agent against whom it is sought to 
enforce them.—MCGINTY V. ST. PAUL, M. & M. Ry. Co., 
Minn., 77 N. W. Rep. 141. 


83. EXECUTION—Effect of Fallure to Appraise.—Prop- 
erty was sold, without appraisement, under an execu- 
tion requiring one, to the judgment creditor, who took 
possession. After two years, the sheriff returned the 
execution unsatisfied, because the sale was invalid, 
owing to failure to appraise. Another execution is- 
sued, appraisement was had, and the property sold to 
the creditor. Held, that the irregularity in selling 
without appraisement, and holding the writ for two 
years, did not extinguish the judgment lien, since the 
sale wus void, and the title remaimed in the debtor, 
and no disadvantage was occasioned him, and no ad- 
vantage accrued to the creditor.—TOUHEY V. TOUHEY, 
Ind., 51 N. E. Rep. 919. 


84. EXECUTLON—Issuance — Return — Presumption.— 
Rev. St. 1889, § 6287, provides that no execution shall be 
sued out of the court where thetranscript of a justice’s 
judgment is filed if the defendant is a resident of the 
county, until an execution shall have been issued by 
the justice directed to a constable, ‘“‘and returned that 
defendant had no goods or chattels whereof to levy 
the same ;”’ and a constable’s return of “Not satisfied” 
to an execution against a resident defendant is insuffi- 
cient to authorize the issuance of an eXecution and the 
sale of real estate.—LANGFORD V. FEW, Mo., 478. W. 
Rep. 927. 

85. EXECUTION—Levy—Validity.—A levy was made at 
8o0’clock p. m. on defendant’s stock of goods in charge 
ofacienk. The store building was also used as de- 
fendant’s residence. The officer left a custodian in 
charge, who was turned out by defendant. Held, that 
the levy was valid.—VANOSDALL V. HaMILTON, Mich., 77 
N. W. Rep. 9. 


8. EXECUTION SALKE—Action by Sheriff.—Where a 
Sheriff, under an execution against administrators, 
sold realty belonging to the estate of their intestate 
for more than enough to satisfy the execution, and, 
with the acquiescence and consent of one of the ad- 
Mministrators, permitted the purchaser at the sale to 
account for the excess by crediting the amount thereof 
upon a debt due to him by such administrator individ- 
ually, the sheriff could not thereafter recover this 
amount in an action at law brought by him against the 
Purchaser for the use of the administrators.—COKER 
Vv. MCCONNELL, Ga., 31S. E. Rep. 411. 

87. EXECUTORS AND ADMINISTRATORS — Priority of 
Lien.—A mortgage lien on the land of a decedent, en- 
forced in an action brought by the administrator to 
Settle the decedent’s estate, has priority over the lien 
of the administrator’s attorney for his fee.—Davis v. 
Day's ApMx., Ky., 478. W. Rep. 769. 

88. EXPERT EvIDENCE—Services of Attorney.—Jurors, 
in passing upon the testimony of an expert witness as 
to the value of professional services, are not abso- 
lutely bound by his opinion, but may exercise their 





own judgment on the subject, taking into considera- 
tion the nature of the services, the time required to 
perform them, and all the attending circumstances.— 
BAKER V. RICHMOND CITY MILL WORKS, Ga., 31S. E. 
Rep. 426. 

89. FEDERAL CouRTS—Jurisdiction of Supreme Court, 
—It is not essentialto the jurisdiction of the supreme 
court to review a decision of a State court, on the 
ground that it involves a right claimed under the con- 
stitution or laws of the United States, that such claim 
should have been set up in the original pleadings, 
where it was subsequently made and expressly passed 
on by the trial court on a motion to set aside a former 
ruling, and was aguin made by a petition in error to 
the supreme court of the State, and was passed on by 
that court.—MEYER V. Ci1Y OF RICHMOND, U.S8.S8.C., 
198. C. Rep. 106. 

90. FIDELITY INSURANCE- Liability of Surety.—While 
under a bond insuring the fidelityof an employee,which 
requires the employer to make disclosure of any dis- 
honesty of the employee known to him, the employer is 
not bound to use diligence to discover such dishonesty, 
yet where, in the exercise of ordinary and reasonable 
care and prudence in giving attention to facts known 
to him, he could not have fuiled to draw the inference 
that the employee was a defaulter, he may properly be 
charged with knowledge of such fact.— NATIONAL BANK 
OF ASHEVILLE V. FIDELITY & CASUALTY CO. OF NEW 
YorK, U. 8. C. C. of App., Fourth Circuit, 89 Fed. Rep. 
819. 

91. FixTURES—Severance—Deeds.—A deed of trust to 
fixtures on land already deeded to the same person to 
secure the same debts, does not, because it expressly 
mentions them, effect a legal severance of the fixtures, 
and devest the title thereto passed by the first deed.— 
BgstT Vv. HarRDY, N. Car., 31S. E. Rep. 391. 

92. FRAUDULENT CONVEYANCE—Agreement to Recon- 
vey.—Where an owner of ancestral lands convey them 
to another, on a written agreement that he will, upon 
request, reconvey them, the ancestral character of the 
land is thereby destroyed ; and if a request to reconvey 
is made, but the grantor dies before it is executed, 
without issue, but leaving a widow and brothers and 
sisters, a conveyance to the widow is a proper execu- 
tion of the trust, and the brothers and sisters of the de- 
ceased grantor have, as heirs, no legal or equitable 
title to the land.—KIHLKEN V. KIHLKEN, Obio, 51 N. E. 
Rep. 969. 

93, FRAUDULENT CONVEYANCES — Deeds to Children— 
Consideration.—Deeds executed by an insolvent deb- 
tor, who was largely liable as indorser of the notes of 
a corporation in which he was a large stockholder, 
conveying property to his children for an inadequate 
consideration, which was not paid, but was to be paid 
as might thereafter seem best calculated to delay 
action by the creditors until the company could pay, 
were fraudulent as against existing creditors.—THOMP- 
8ON NAT. BANK OF PUTNAM, CONN., Vv. CORWINE, U.S. C. 
C., 8. D. (Ohio), 89 Fed. Rep. 774. 

94. FRAUDS, STATUTE OF — Corporations — Subscrip- 
tions.—A valid subscription to the capital stock of a 
manvufacturing company, unless otherwise provided 
in its charter, is not required to be in writing. A con- 
tract to purcbase such shares does not come within 
the statute of frauds; the subject of the purchase be- 
ing neither the *‘ goods,” *‘ wares” nor ‘‘merehandise” 
contemplated by the statute.—ROGERS V. BURR, Ga., 
31 8. E. Rep. 438. 

95. FRAUDULENT CONVEYANCES — Husband and Wife. 
—In an action by a judgment creditor to subject to the 
payment of his debt real estate of his debtor fruudu- 
lently conveyed to the latter’s wife. It appeared that 
the real estate was purchased with a separate means 
of both husband and wife, but the deed was taken in 
the name of the wife. Held, that as the wife took the 
title in trust for her husband, to the extent that he 
paid for it, bis interest would be subject to the pay- 
ment of his debt.—MCGRKGOR-NOE HaRDWARE Co, Vv. 
Horn, Mo., 478. W. Rep. 958. 
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96. FRAUDULENT CONVEYANCES—Husband and Wife 
—Gifts.—For moneys paid by an insolvent judgment 
debtor on an incumbrance on land belonging to his 
wife, he has an equitable right to a lien on such lands, 
which may be enforced by a receiver, for the benefit of 
the judgment creditor; as payments so made cannot 
be held as a gift to the wife, as against such creditor. 
— WALSH V. Rosso, N. J., 41 Atl. Rep. 669. 


97. FRAUDULENT CONVEYANCES—Rights of Wife.—A 
conveyance of property to one’s wife, pursuant to 
agreement, made before marriage, to convey it to her 
in consideration of her marrying him, has a valuation 
consideration to support it against attacks of his cred- 
itors.—MARMON V. WHITE, Ind., 51 N. E. Rep. 930. 


98. FRAUDULENT REPRESENTATIONS—Statement of In. 
tention.—A stutement by the purchaser of a street 
railroad that, in carrying out its plan of reorganiza- 
tion, it intended to, and would, place the line in first- 
class condition, made to the owners of another tine to 
induce a consolidation of the two, is not only a 
promise, but also a representation of an existing fact, 
as to its intention, which authorizes a rescission of 
the contract of consolidation by the other parties, 
where the promise is not only not fulfilled, but it is 
shown that the pruomisor had no such intention at the 
time.—OLD COLONY TrRusT Co. V. DUBUQUE LIGHT & 
TRACTION Co., U. 8. C. C., N. D. (Lowa), 89 Fed. Rep. 
794. 

99. GirFt—Delivery.—Though a father tell his daugh- 
ter that, if she will take a calf and raise it, she may 
have it, there is no delivery to support the gift, where 
it remains and is fed and pastured with the other 
stock of the father till after his death.—K®LLy v. 
Maness, N. Car., 31S. E. Rep. 490. 


100. GUAR ANTY—Construction of Contract.—A guaran- 
tor, like a surety, is a favorite of the law; and his lia- 
bility will not be enlarged by implication, nor will he 
be held for purchases made by another for an indefi- 
nite time, or to an unlimited extent, unless the inten- 
tion of the guarantor to so bind himself is clearly 
manifest.—JOHN 8S. BRITAIN Dry GOODS CO. V. YEAR- 
out, Kan., 54 Pac. Rep. 1062. 


101. HUSBAND AND WiFé-—Alienating Husband's Af- 
fections.—1 Hil!’s Code, §§ 1408, 1409, providing that every 
married person shall hereafter have the same right to 
sue and be sued asif he orshe were unmarried, and that 
all laws which impose civil disabilities upon the wife 
which are not imposed on the husband are abolished, 
and that she shall have the same right to sue in her 
own name for an unjust usurpation of her rights that 
the husband has, entitle a wife to bring an action for 
alienation of her husband's affections without his 
joining.—Bgacu V. Brown, Wasb., 55 Pac. Rep. 46. 


102. HUSBAND AND WIF&—Community Property.—Lhe 
wife of an insolvent husband leased land, and bought 
seed barley to plant, for the price of which she gave 
her individual note. She testified that she planted the 
barley because her husband intended to go away; that 
they thought that she had better have it in her name; 
that she had her husband buy tbe barley, and help 
plant it, which he did under her direction; that he did 
the work in the field, and she worked in the house. 
The husband did not go away, but remained, and took 
charge ofthe work. Held, that the crop raised was 
community property, and liable for the husband’s 
debts.— Davis V. GaKEEN, Cal., 55 Pac. Rep. 9. 


103. HUSBAND AND WIFE—Gifts by Wife.—The fact 
that under Gen. St. § 623, a surviving husband would 
be entitled to an interest in the property of his de- 
ceased wife, does not prevent a wife (the marriage 
occurring since April 20, 1877) from making a gift of 
all her property in her lifetime, thus depriving him of 
that interest; since section 2796 provides, in cases of 
marriages after the above date, that the wife can con- 
tract with third persons, and convey to them her 
realty and personalty as if unmarried.—HARRIS V. 
SPENCER, Conn., él Atl. Rep. 773. 





104. HUSBAND AND WIFE—Purchase by Wife—Liabil- 
ity of Husband.—An instruction, in apn action against a 
husband for goods furnished the wife, that, if the 
goods were sold and delivered to the wife upon the 
husband’s credit, and were proper and suitable for one 
in her station, the husband is liable, is erroneous, as 
the agency of the wife is not a question of law, de- 
pending on the mere fact of marriage, but is a question 
of fact, depending on the circumstances of the case.— 
JONES V. GUTMAN, Md., 41 Atl. Rep. 792. 


105. INJUNCTION — License — Interstate Commerce.— 
When one sought to be taxed, under a municipal ordi- 
nance, for carrying on a particular business in a 
named city, seeks to set aside its provisions, as to 
him, because of the alleged unconstitutionality of such 
ordinance when applied to the business in which he is 
engaged, the burden is on him to show clearly and un- 
mistakably the nature and character of his business, 
as well as his exemption from the tax imposed, before 
he will be entitled to an injunction to restrain its en- 
forcement.—L. B. PRICE Co. v. CITY OF ATLANTA, Ga., 
318. E. Rep. 620. 


106. INJUNCTION—Trespass—Appropriation of Waters 
of Stream.—A bill to enjoin a continuing trespass on the 
lands of complainant, which alleges that complainant 
is the owner of all the land on both sides of a naviga- 
ble stream, and has for many years been in the open 
and notorious possession and use of the stream and 
both banks thereof, and that defendants, under an un- 
founded claim of right to divert the waters of said 
stream for domestic and irrigating purposes, have 
diverted and still continue to divert large quantities of 
such water from the stream, to the damage of com- 
plainant’s lands, states a good cause of action under 
the common law; nor is it rendered insufticient by the 
fact that it does not allege that complainant has ap- 
propriated the waters of the stream toa beneficial use, 
and the constitution and laws of the State give the 
right to such use to the prior appropriator, since it 
does not appear from the bill that defendants come 
within the protection of such provisions, and their 
rigbts thereunder can only be brought in issue by an 
affirmative defense. — UNITED STATES FREEHOLD & 
EMIGRATION CO. V. GALLEGOS, U. S. C. C. of App., 
Eighth Circuit, 89 Fed. Rep. 769. 


107. INFANTS — Contracts — Ratification.—An adult’s 
promise to pay the rent of premises occupied by him 
while an infant over 14 years of age is binding, even if 
made in ignorance of his non-liability.—BESTOR Vv. 
HICKEY, Conn., 41 Atl. Rep. 555. 


108. INFANTS—Contracts—Ratification.—Under Code, 
§ 2840, prohibiting an action to charge a person ona 
ratification, after coming of age, of any contract made 
by him during infancy, unless the ratification is in 
writing and signed, a ratification of an unspecified 
“open account” will not found an action on a bond 
for a different amount.—WARD V. SCHERER, Va., 318. 
E. Rep. 518. 


109. INSURANCE POLICY—Limitations.—A clause in an 
insurance policy limiting the right of action to a dif- 
ferent time from that allowed by statute is void, as 
against public policy.—OMAHA FIRE INS. CO. V. DREN 
NAN, Neb., 77 N. W. Rep. 67. 


110. INSURANCE—Premium—Payment.—A by-law of @ 
mutual insurance company making the agent effecting 
insurance insured’s agent in receiving premiums does 
not make him his agent in receiving the first premium, 
where the contract between the agents and the com 
pany makes him its agent in collecting such premiums 
by autborizing him to retain it as his fee.—MuTUAL 
RESERVE FUND LIFE ASSN. V. FARMER, Ark., 478. W. 
Rep. 850. 


lll. JUDGMENT — Foreign Judgments — Conclusive 
ness.—Const. U.S., art. 4, § 1, providing that full faith 
and credit shall be given in each State to judicial pro 
ceedings of other States, and Rev. St. U.S., § 905, pro 
viding that the judicial proceedings of other States 
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shall be given the same faith and credit in every court 
in the United States as they have in the States from 
which they are taken, do not preclude one sued on a 
judgment obtained against him in another State to 
show by parol that he was not an inhabitant of such 
State; that process was not served on him, but on 
another of the same name; that he made no appear- 
ance, and that the person named in the record as his 
attorney had no authority to appear for him.—WooD 
v. AUGUSTINS, Vt., 41 Atl. Rep. 583. 

112. JODGMENTS — Mortgages — Priority. — Under 
Code, § 3567, providing that ajudgment is a lien as of the 
first day of the term at which it was rendered, a judg- 
ment rendered after the recordation of a deed of trust, 
but at a term which commenced prior to such recorda- 
tion, is prior to the deed.—NEW SOUTH BUILDING & 
LOAN ASSN. V. REED, Va., 318. E. Rep. 514. 

113. JODGMENT—Res Judicata.—Plaintiff abandoned 
a contract to buy land after making certain payments, 
for which he brought suit. He failed to recover, and 
was compellcd to pay a judgment for waste, which de- 
fendant by a counterclaim alleged he had committed. 
After defendant regained possession he sold a part of 
the 1.nd for more than plaintiff contracted to pay for 
the whole. Held, that plaintiff was estopped to re- 
cover the difference between the contract price and 
the price received by defencant.—DURHAM CONSOL. 
LAND & IMPROVEMENT CO. V. GUTHRIE, N. Car., 31S. E. 
Rep. 601. 

114. JUDGMBNT—Res Judicata.—While a city court 
has not the jurisdiction to reform written instruments 
or grant affirmative equitable relief,a party sued in 
that court may set up equitable defenses which, if 
proven, will prevent a recovery by the plaintiff, or re- 
duce the amount of his verdict. Where, however, a 
defendant has been sued in a city court, and a judg- 
ment has been rendered against him by default, he 
cannot, by an equitable petition, go behind this judg- 
ment, and on the ground that, as bis defense to the ac- 
tion at law was wholly or partially of an equitable 
nature, he was not bound to appear and plead at all. 
On the contrary, heis, in such a case, concluded by the 
judgment as rendered.—GENTLE V. ATLAS SAVINGS & 
LOAN Assv., Ga., 31S. E. Rep. 544. 

115. LANDLORD AND TENANT—Condition of Premises— 
Eviction.—In an action for rent the tenant may show 
that the landlord was in possession of the part of the 
building immediately above the leased portion, and 
negligently permitted water therefrom to flow into the 
tenant’s portion, thereby rendering it untenantable, 
and refused to stop it after notice thereof, since that 
amounts to a breach of the implied covenant of quiet 
enjoyment, and is a constructive eviction.—YORK V. 
STEWARD, Mont., 55 Pac. Rep. 29. 

116. LANDLORD AND TENANT—Estoppel to Deny Land- 
lord’s Title.—It is a general rule of law that a land- 
lord's ownership of demised premises cannot be denied 
by his tenant while the latter is in possession under 
the lease; and this principle is applicable to every 
case in which an entry upon land has been effected by 
the permission of the owner and in recognition of his 
title.—CARSON V. BROADY, Neb., 77 N. W. Rep. 80. 

117. LIBEL—Matter Alleged in Answer.—Matter al- 
leged in an answer, if pertinent and relevant, can never 
give a right of action for libel, though false and al- 
leged with malice.—GaIns V. Erna Ins. Co., Ky., 478. 
W. Rep. 884. 

118. LiFe ESTaTES—Creation—Deeds—Construction.— 
A deed reciting that a certain person “is to have his 
support off of said described land during his natural 
life’ conveys to him a life estate.—MyYgRs Vv. CULLUM, 
Ind., 51 N. E. Rep. 918. 

119. LiFe INSURANCE—Suicide as a Defense.—Rev. St. 
1889, § 5855, providing that, “in all suits upon policies 
of insurance on life hereafter issued by any company 
doing business in this State, it shall be no defense that 
the insured committed suicide,” unless it shall be 
shown that the insured contemplated suicide when 
making his application, ‘‘aud any stipulation in the 





policy to the contrary shall be void,” applies to poli- 
cies which cover loss of life from external, violent and 
accidental means alone, as well as those governing 
loss of life from usial or natural causes.—LOGAN V. 
FIDELITY & CASUALTY CO. OF NEW YORK, Mo., 478. W. 
Rep. 948. 

120. LIMITATION OF ACTIONS—Application of Statute. 
—Arn action against a carrier for failure to deliver 
goods lost in transit, for which a bill of lading was 
taken, is within Rev. St. 1895, art. 3354, providing that 
actiops for conversion of personai property shall be 
brought within two years, and not article 3356, provid- 
ing that actions for indebtedness founded on written 
contract shall be brought within four years.—GALVESs- 
ton, H. & 8. A. Ry. Co. v. CLEMONS, Tex., 478. W. 
Rep. 731. 

121. LIMITATION OF ACTIONS—New Promise.—A prom- 
ise to pay a debt barred by limitations will not be im- 
plied from a conditional or qualified acknowledgment 
of the debt.—CHISM V. BARNES, Ky., 47S. W. Rep. 875. 


122. LIMITATION OF ACTIONS—Recovery of Commis. 
sions.—Limitations commenee to run, against an ac- 
tion to recover money wrongfully paid to a county as 
sheriff's commissions, from the date of the payment, 
and not from the date of demand for repayment.— 
SPINNING V. PIERCE COUNTY, Wasb., 54 Pac. Rep. 1007. 


123. MALICIOUS PROSECUTION—Malice.—Though, in 
action for malicious prosecution, evidence of defend- 
ant’s malice toward one prosecuted with plaintiff in 
the same warrant is competent to show malice against 
plaintiff, defendant’s particular acts and words show- 
ing malice toward such person cannot be considered 
to enhance plaintiff's punitive damages,—ELLIs Vv. 
HampPTon, N. Car., 318. E. Rep. 473. 

124. MANDAMUS—Petition to Supreme Court.—Man- 
damus will lie to compel a court of civil appeals to file 
conclusions of fact where it wholly fails todo soina 
case in which the supreme court has jurisdiction to 
grant a writ of error, but not to correct insufficient or 
erroneous conclusions.—MOORE Vv. WACO BLDG. AS8S8N., 
Tex., 478. W. Rep. 716.. 

125. MANDAMUS TO JUDGE.—The invalidity of a mu- 
nicipal ordinance under which offenses likewise pun- 
ishable by statute are being prosecuted in a city court 
is no ground for mandamus to compel the court to per- 
mit the county attorney to take charge of the prosecu- 
tion, since there isin fact no prosecution pending if 
the ordinance be void.—JaCKSON V. SWAYNE, Tex., 47 
8S. W. Rep. 711. 

126. MARRIED WOMEN—Estoppel—Silence.—A married 
woman remained silent in the presence of her husband 
when he made a general declaration to plaintiff that 
he owed nobody. Plaintiff was not then proposing to 
become a creditor, but did sell the husband goods on 
credit more than a year afterwards. Held, that the 
wife was not thereby estopped from subsequently as- 
serting, as against plaintiff, a claim against her hus- 
band which existed at the time the declaration was 
made.—PAUL V. KUNZ, Penn., 41 Atl. Rep. 610. 

127. MARRIED WOMEN—Liability for Acts of Husband 
as Agent.—A married woman Can be civilly responsi- 
ble for personal injuries inflicted, not in her presence, 
on a third person, by her husband, while acting within 
the scope of his authority as her agent, she having of 
her free will, and without coercion, appointed him 
agent.—SHANE V. LYOns, Mass., 61 N. E. Rep. 976. 

128. MARRIED WOMEN—Separate Earnings—Rights of 
Surviving Husband.—Act April 3, 1872, providing that 
the separate earnings of a married woman shall inure 
to her separate benefit, and be under her control, in- 
dependently of her husband, so as not to be subject to 
any legal claim of the husband, the same as if she were 
a feme sole, does not deprive a husband of any part of 
his statutory interest in his deceased wife’s estate.—IN 
RE WHITE’S ESTATE, Penn., 41 Atl. Rep. 742. 

129. MARRIED WOMEN—Suretyship.—Act June 8, 1893 
(P. L. 344) § 2, providing that a married woman may 
not become accommodation indorser, maker, guaran- 
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tor or surety for another, does not prohibit a wife from 
assigning her interest in an insurance policy onthe 
husband’s life as security for his debt.—DUSENBERRY 
v. MUTUAL LIFE INS. CO. OF NEW YORK, Penn., 41 Atl. 
Rep. 736. 

130. MASTER AND SERVANT — Fellow-servants—Vice- 
principal.—_Where a corporation engaged in the con- 
struction and erection of steel bridges, having a con- 
tract for the erection of a bridge in another State, sent 
an employee to erect and settle for the same, and to 
employ the necessary workmen to assist, without in- 
structions as to the work, but relying on his knowl- 
edge of the business, such employee was a general 
agent, representing the company in the work, and for 
whose failure to provide a reasonably safe place for 
workmen employed by himto work it was responsible- 
—F.C. AUSTIN MFG. Co. Vv. JOHNSON, U, 8S. C. C. of App., 
Eighth Circuit, 89 Fed. Rep. 677. 

181. MASTER AND SERVANT — Negligence.—Where a 
railroad employee went under a car to replace a brake, 
knowing thatno one on the attached engine or else- 
where had been charged with any particular duty to 
look out and warn him of approaching danger, his fail- 
ure to notify the engineer of his going under the car 
is such negligence as to prevent his recovery for in- 
juries received by the starting of the eugine, which 
was preceded by ringing the bell several times.—Nor- 
FOLK & W. Ry. Co. Vv. GRAHAM, Va., 318. E. Rep. 604. 

132. MECHANICS’ LIENS—Filing Claim—Recording.— 
The failure of a register of deeds to record the sworn 
statement or claim of lien filed does not affect the 
validity of the lien. All the lienor is required to do to 
perfect his lien is to file the verified claim in season- 
able time with the proper officer. The actual record- 
ing thereof is not a prerequisite to securing the lien.— 
WATKINS V. BUGGE, Neb., 77 N. W. Rep. 83. 

133. MECHANICS’ LIENS—Foreclosure.—Under Hill’s 
Ann. Laws, § 3675, making a mechanic’s lien binding 
for six months only after filing unless suit is brought 
to foreclose, the necessity of suing within the six 
months is not affected by the fact that the debt is pay- 
able in installments which do not all fall due within 
that time; and hence there can be no recovery as to 
those installments due more than six months before 
suit brought.—CAPITAL LUMBERING CO. V. RYAN, Oreg., 
54 Pac. Rep. 1093. 

134. MECHANICS’ LIENS — Foreclosure — Rights of 
Junior Mortgagees.—The foreclosure of a senior me- 
chanic’s lien is not invalid merely because a junior 
mortgagee was not made a party, since in such case 
the latter’s rights are in no way affected.—DEMING- 
COLBORN LUMBER CO. Vv. UNION NaT. SAVINGS & LOAN 
ASSN., Ind., 51 N. E. Rep. 936. 

135. MECHANICS’ LIENS—Improvement of Homestead. 
—The mechanic’s lien law, providing that, to obtain a 
lien, the person claiming it must record his contract, 
and bring suit thereon within 12 months, does not ap- 
ply to liens created by agreement, under the constitu- 
tion, for the improvement of a homestead.—MYERs V. 
HUMPHREYS, Tex., 47S. W. Rep. 812. 

136. MECHANICS’ LIENS—Limitations — Mortgages.— 
Horner’s Rev. St. 1897, §5298 (Burns’ Rev. St. 1894, § 7259), 
making a mechanic’s lien void if not enforced within a 
year after it is recorded, precludes a mechanic’s lienor, 
foreclosing his lien without making the holder of a 
mortgage junior to his lien a party, from asserting any 
rights, other than that of an owner of the land having 
arightto redeem, as against the mortgagee bringing 
suit to foreclose more than a year after the filing of 
the lien.—UNION Nat. Sav. & LOAN ASSN. V. HELBERG, 
Ind., 51 N. E. Rep, 916. 

137. MECHANIC’s LIEN—Mistake.— Where written con- 
tracts for improving alot aad parts of lots adjacent, 
intended to give the improver alien therefor, show, 
together withthe improvement, that a reference in the 
contracts to the frontage of the lots was made as de- 
scriptive, and not as restricting the lien to less land 
than the lot and parts of lots adjacent owned by the 
one contracting for the improvement, a mistake in the 





number of feet the frontage contained would not affect 
the extent of the lien.—BRINGHURST V. MUTUAL BLDG. 
& LOAN ASSN., Tex., 47S. W. Rep. 831. 

138. MECHANIC’s LIEW — Mortgage — Priorities.—A 
mortgage was recorded on the day following its exe 
cution, and a week later a contract to erect a building 
on the mortgaged premises was executed between the 
owner and a contractor, who had commenced work on 
the building onthe day the mortgage was executed. 
After completing the building, the contractor filed the 
statutory notice of his claim of lien, giving the day 
succeeding the execution of the contract as the date of 
the lien’s commencement. Heid, that one claiming 
under the lien was estopped from asserting its priority 
as against a bona fide purchaser without notice of the 
mortgage, under Gen. St. § 3019, requiring a notice of 
lien to state the date of its commencement.—HARTFORD 
BLpG. & LOAN ASSN. V. GOLDREYER, Conn., 41 Atl. Rep. 
659. 

139. MINES AND MINERALS — Oil and Gas Lease.— 
Equity has jurisdiction of a bill for discovery to ascer- 
tain the rights and relations of the parties to a lease of 
oil and gas lands, and subleases thereunder, and for an 
accounting forthe profits fromthe sale of the gas.— 
AKIN V. MARSHALL OIL CO., Penn., 41 Atl. Rep. 748. 


140. MoRTGAGES — Lien — Equitable Assignment.—A 
clause in a mortgage provided that 25 per cent. of the 
sales thereafter made of: certain property not covered 
by the mortgage should go to establish a sinking fund 
to pay the principal debt. Held not to create an equli- 
table lien on the land or the proceeds from such sales. 
—HOSSsACK V. GRAHAM, Wasb., 55 Pac. Rep. 36. 


141. MORTGAGES — Separate Transfers of Premises.— 
Where a mortgagee released one portion of the prem- 
ises knowing that athird person had purchased an- 
other portion subsequent to the mortgage, and he was 
paid part of the proceeds of the released portion, such 
other portion will be discharged from an amount of 
the mortgage debt equal to the difference between the 
value of the property released and what was applied 
on the debt out of its proceeds.—LYNCHBURG PERPET- 
UAL BLDG. & LOAN ASSN. V. FELLERS, Va., 31S. E. Rep. 
505. 

142. MORTGAGES—Tax Sale—Merger.—The holder of a 
third mortgage, after buying atax sale certificate of 
the property, became the purchaser of the property at 
a sale undera second mortgage, subject to the first 
mortgage, and went into possession, and enjoyed the 
rents, issues, and profits. Held, that the tax lien be- 
came merged in his superior title, so that he could not 
set itup against the first mortgage.—GIBSON V. GREENE, 
Kan., 54 Pac. Rep. 1059. 


143. MORTGAGE FORECLOSURE—Redemption.—A pur- 
chaser at a mortgage foreclosure sale has aright to ac- 
quire absolute title to the premises, unless they are re: 
deemed, within the time allowed by law, by one who 
has a right, under the statute,to redeem. He may, 
therefore, dispute the right of a proposed redemp- 
tioner to redeem; and, where the latter proposes to re- 
deem as a judgment creditor of the mortgagor, he may 
attack the judgment as being absolutely void.—HUGHES 
v. OLSON, Minn., 77 N. W. Rep. 42. 


144. MORTGAGE NOTE — Action for Deficiency.—It is 
no defense to an action to recover a deficiency due on 
a note after foreclosure of a mortgage securing the 
same that the property was purchased at the sale ata 
price so inadequate as to work injustice, since the sale 
was not void, but voidable only, on direct motion of an 
interested party to set it aside.—HOLLISTER V. BUCHA’ 
NAN, S. Dak., 77 N. W. Rep. 108. 

145. MUNICIPAL CORPORATIONS—Defective Streets— 
Statement of Injury.—Comp. St. ch. 13a, § 36, requiring 
that, to maintain an action against a city for an un- 
liquidated claim, the party must file in the office of the 
city clerk, within three months from the time the right 
of action accrues, a statement giving, among other 
things, the place of the injury, requires that the state- 
ment must describe the place with such certainty that, 
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from the description and inquiries suggested thereby, 
the place may, with reasonable diligence, be identified. 
—CITY OF LINCOLN V. O'BRIEN, Neb., 77 N. W. Rep. 76. 

146. MUNICIPAL CORPORATIONS—Inadequacy of Sewers 
—Damages.—The mere inadequacy in size of a sewer 
constructed by a municipality to carry off surface 
waters will not sustain an action by a lot owner against 
the municipality for damages arising from the accumu- 
lation of surface waters on his lot because of the in- 
adequacy of such sewer.—BEALAFELD V. BOROUGH OF 
VERONA, Penn., 41 Atl. Rep. 651. 


147. MUNICIPAL CORPORATIONS—Injury to Property in 
Grading of Street.—Under Const. Ky. § 242, providing 
that “‘municipal and other corporatione and individ- 
uals vested with the privilege of taking private prop- 
erty for public use shall make just compensation for 
the property taken, injured or destroyed by them,” 
the owner of abutting property may recover damages 
for injury to his property caused by the grading of a 
street, whereby the natural flow of water has been 
changed, or the ingress and egress to and from his prop- 
erty permanently interfered with.—CiITY OF LUDLOW 
Vv. DETWELLER, Ky., 478. W. Rep. 881. 


148. MUNICIPAL. CORPORATIONS—Officers — Unlawful 
Arrest.—A city is not liable for an unlawful arrest and 
imprisonment by its police officers, since such officers, 
being appointed by the city to perform a public serv- 
ice, are not such agents or servants as render the city 
liable for their acts.—KELLY v. COOK, R. I., 41 Atl. Rep. 
371. 

149. MUNICIPAL CORPORATIONS—Ordinance — ‘‘Keep- 
ing’ Chickens.—A dealer who on Saturday takesin a 
large number of chickens, and retains them in the 
building, on the ground of a railroad company, oc- 
cupied by him, and near which ran a side track, and 
ships them, on Monday, in the meantime feeding them, 
does not violate an ordinance declaring it a nuisance 
for one ‘‘to keep” within the city, forthe purpose of 
feeding for the market, more than 50 chickens.—LONG 
v. CITY OF PORTLAND, [nd., 51 N. E. Rep. 917. 


150. MUNICIPAL CORPORATIONS — Reference of Pro- 
ceedings to Board of Public Works.—When a munic- 
ipal charter requires a reference of a proceeding of the 
city council to the board of public works, such refer- 
ence must be formally made to the board; and the 
matter referred should be duly considered and deter- 
mined by the board, and not by the members ofthe 
board acting each for himself, and without the benefit 
of conference with the others.—STORRIE V. WOESSNER, 
Tex.,478. W. Rep. 837. 


151. MUNICIPAL CORPORATIONS — Use of Streets—In- 
junction.—Equity has, for the purpose of preventing 
multiplicity, jurisdiction in the first instance of a bill 
to enjoin enforcement of acity ordinance on an aver- 
ment that itis void, where it affects several hundred 
thousand taxpayers, and is filed by some hundreds of 
complainants on behalf of themselves and others in- 
terested.—CITY OF CBICAGO V. COLLINS, Ill., 54 Pac. 
Rep. 907. 

152. MUNICIPAL CORPORATIONS — Warrants — Man- 
damus.—Where a city treasurer has properly received 
moneys belonging toa certain fund, but has improp- 
erly and wrongfully paid them out, he cannot, in an- 
Swer to a writ of mandamus to compel him to pay war- 
rants drawn onthe fund, answer that there are no 
moneys in his possession belonging to such fund.— 
First NAT. BANK OF NORTHAMPTON, MASS., V. ARTHUR, 
Colo., 54 Pac. Rep. 1107. 

153. NATIONAL BANKS — Liability of Stockholder—As- 
sessments after Insolvency.—The liability of a stock- 
holder in a national bank for assessments made by the 
comptroller on its insolvency is not dependent upon 
the contract of subscription between the stockholder 
and the corporation, but is created by statute for the 
benefit of the bank’s creditors, and can neither be 
modified nor released by any act of the corporation.— 
ScoTt v. LATIMER, U.8. C. C. of App., Eighth Circuit, 
89 Fed. Rep. 843. 





154. NEGLIGENCE — Blasting.—The defendants, hav- 
ing contracted with municipal authorities to construct 
a public sewer ina street, used dynamite to blast out 
trap rock in making the necessary trench. The plaint- 
iffs claimed that the concussion resulting from the 
blasts cracked the walls of their building standing on 
the side of the street. Held that, if the defendants ex- 
ercised reasonable care and skillin the use of the ex- 
plosive, they were not responsible for the damage al- 
leged.—SIMON V. HENRY, N. J., 41 Atl. Rep. 692. 


155. NEGLIGENCE—Obstruction of Street.—A telephone 
company, in laying wires underground under a city 
ordinance granting permission to occupy the portions 
of the streets ofthe city necessary for that purpose, 
obstructed a part of the street, leaving open for travel 
a space of about 7 1-2 feet between a manhole and the 
curbing. The cap of the manhole was partly removed, 
so as to extend into this open space. An experienced 
driver, with full knowledge of the surroundings, used 
this route when he might have used another, and in 
doing so his horse became frightened and shied, throw 
ing him from the wagon tc the street, causing his 
death. Held, that decedent assumed the risk, and that 
there can be no recovery for his death.—CaIn’s ADMR. 
v. OHIO VAL. TEL. Co., Ky., 478. W. Rep. 760. 


156. NEGLIGENCE—Proximate Cause.—The negligence 
of the defendants not being the proximate cause of the 
plaintiff's injuries, he was not entitled to recover, and, 
consequently, the judgment in his favor was contrary 
to law.—MAYOR, ETC. OF CITY OF MACON V. DYKES, 
Ga., 318. E. Rep. 443. 


157. NEGLIGENCE—Shooting Oil Wells — Contracts.— 
One who contracts to shoot an oil well, without any 
guaranty thut it shall be shot without any resulting in- 
jury, is liable therefor only in case of negligence.— 
DAVIDSON V. HUMES TORPEDO CoO., Penn., 41 Atl. Rep. 
649. 


158. NOTARIES—Collateral Attack—De Facto Powers. 
—In replevin itcannot be claimed that a deed of as- 
signment anda chattel mortgage were void because 
acknowledged before a notary whose office had be- 
come vacant by operation of law, since that is a col- 
lateral attack on the authority ofthe notary, whose 
right to office cannot be tried in that action.—SPEGaL 
v. KRAG-REYNOLDS CoO., Ind., 51 N. E. Rep. 959. 


159. OFFICER—Justice of the Peace—De Facto Officer. 
—When the unconstitutionality or invalidity of a law 
authorizing the appointment of a justice of the peace 
is doubtful, and the officer has been appointed, has 
qualified, and has discharged the duties pertaining to 
the office without question, as tothe public he is ade 
facto officer.—VANDERBERG V. CONNOLY, Utah, 54 Pac. 
Rep. 1097. 


160. PARTITION—Estate in Common—Line of Descent. 
—The line of descent is not broken by partition of an 
estate theretofore held in common, whether the parti- 
tion be made in a legal proceeding, or by the inter- 
change of mutual releases. In either case the title of 
each parcener inthe share set off to him in severalty 
remains the same as that by which his undivided inter- 
est inthe land was held.—CARTER V. Day, Ohio, 51 N. 
E. Rep. 967. 


161, PARTNERSHIP.—S, who loaned W and B money to 
carry on the lumber business, is not a partner under 
an agreement that they pay him a certain amount for 
every thousand feet of lumber cut by them, in consid- 
eration of his exercising a supervision over their 
affairs, and giving them the benefit of his counsel and 
advice in the conduct of their business, and that they 
pay him another amount on each thousand feet cut, in 
consideration of his indorsing their paper to a certain 
amount.—PAGE V. SIMPSON, Penn., 41 At]. Rep. 638. 


162. PARTNERSHIP — Actions against Surviving Part- 
ner.—Under 2 Ballinger’s Ann. Codes & St. § 6141 (2 
Hill’s Code, § 900), providing that, where the next of 
kin neglect to apply for administration fora stated 
period, the creditors may apply ; and sections 6189, and 
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6190 (sections 948 and 949), entitling the surviving part- 
nerto be appointed administrator of the partnership 
estate,—an action on a partnership debt cannot be 
maintained on a firm debt against the surviving mem- 
bers pending the settlement of the partnership estate. 
—BRIGHAM HOPKINS Co. v. Gross, Wash., 54 Pac. Rep. 
1127. 

163. PARTNERSHIP — Firm Assets — Priorities.—P 
bought his partner’s interest in the firm, assuming all 
indebtedness. He afterwards sold an interest to S, and 
formed a new firm, and thereafter made an agreement 
of dissolution with 8, who was to wind upthe firm, 
taking the assets and assuming all the debts, after pay- 
ing which he was toapply P’s share ofthe balance to 
debts with which be was bound with P. 8 had no notice 
that creditors of the old firm claimed any lien on the 
partnership assets which came into his hands. Held, 
that the creditors of the first named firm had no equi- 
table lien on firm property in S’s hands, since the 
equities of firm creditors in firm assets in preference 
to individual creditors can exist only by substitution 
ofthe rights of partners inter se.—WOLFE V. PRINGLE, 
Va., 318. E. Rep. 605. 


164. PARTNERSHIP — Powers — Estoppel.—A bank 
which is endeavoring to enforce a note given in a 
transaction in which it was acting in connection with 
the payee, and sharing in the profits thereof, is es- 
topped to deny its power to enter into such a partner- 
ship.—GILL v. First NAT. BANK, Tex., 47S. W. Rep. 751. 


165. PARTNERSHIP—Real Property — Participation in 
Profits.—Though two or more persons owning real 
property contract with another respecting the im- 
provement of such property, and the profits arising 
therefrom onthe sale thereof, mere participation in 
such profits does not constitute such persons a co-part- 
nership, as such facts depend onthe intention of the 
parties, as ascertained from all the circumstances 
proved.—MACKIE V. MoTT, Mo., 47S. W. Rep. 897. 


166. PLEADING — Variance—Contracts.—There was no 
variance between an allegation that plaintiff’s as- 
signor and defendant made a contract, whereby the 
former was to operate the latter’s hotel for a stipulated 
compensation, and a writing in evidence, signed by 
such assignor, proposing substantially the same terms, 
which writing, it was shown, the defendant accepted, 
but did not sign.—SLAYDEN Vv. STONE, Tex.,47 S. W. 
Rep. 747. 

167. PLEDGE—Collateral Security — Repledging.—As 
against the owner of stock, who gives it to a broker as 
collateral security, with the blank power of attorney 
for sale thereon, duly executed, a bank which takes it 
from the broker as collateral for his indebtednesa to it 
cannot hold it; it having knowledge of the true owner- 
ship, and no authority to repledge being shown.— 
WESTINGHOUSE V. GERMAN NaT. BaNK OF PITTSBURG, 
Penn., 41 Atl. Rep. 734. 

168. PRINCIPAL AND AGENT — Evidence of Agency.— 
Agency cannot be proved by declarations ofthe al- 
leged agent.—ALGER V. TURNER, Ga., 31S. E. Rep. 423. 

169. PRINCIPAL AND SURETY — Bail — Contribution.— 
Where sureties on a recognizance were each obligated 
in the full amount, but against each other assumed 
half, an action for contribution could not be defended 
on the ground that recovery was against public pol- 
icy.—BELOND v. Guy, Wash., 54 Pac. Rep. 995. 

170. PRINCIPAL AND SURETY — Release of Surety.— 
Sureties on a bond conditioned for the payment of 
royalties called for by a contract of license are not re- 
leased by an alteration of such contract which he can 
in no way affect the obligation of the bond, though 
made withouttheir knowledge.—UNITED STATES GLASS 
Co. Vv. MATHEWS, U. S.C. C. of App., Fourth Circuit, 
89 Fed. Rep. 828. 

171. RAILROAD COMPANY—Accident at Crossing.—One 
who knows that a flagman is usually stationed at a 
crossing is not negligent in attempting to cross the 
tracks, in the absence of any warning or signal of dan- 
ger.—CuicaGo & A. R. CO. Vv. BLAUL, LII.,54 Pac. Rep. 895. 





172. RAILROAD COMPANY— Highway Crossings—Incor- 
porated Towns.—Rev. St. 1894,§ 5174, requiring rail- 
roads having more than twotracks across any public 
highway or road on the order of the county commis- 
sioners to place a flagman there, does not apply to 
crossings in incorporated towns, as Rev. St. 1894, § 
4404 (Horner’s Rev. 1897, § 3367), gives the trustees of 
such towns “exclusive power over the streets” within 
the corporate limits, and hence an order of the com- 
missioners requiring a flagman ata crossing in such 
town is invalid.—STaTE Vv. CHIcaGo, I. & L. Ry. Co., 
Ind., 51 N. E. Rep. 914. 

173. RAILROAD COMPANY—Injuries to Licensees—Neg- 
ligence.—A railway company is not liable for personal 
injuries received by an employee of one of its patrons 
in moving a loaded freight car which had been deliv- 
ered and left safely standing ona side track for the 
purpose of being unloaded, even though such injuries 
may have been occasioned because of a defect in a 
brake attached to the car, and the company was 
chargeable with notice of its condition, if the person 
was injured in consequence of his having voluntarily 
placed himself in a perilous situation, and failed to ex- 
ercise ordinary care and diligence as to the matter of 
his own safety.—SOUTHERN Ry. CO. Vv. MORRISON, Ga., 
318. E. Rep. 564. 

174. RECEIVERS—Duties.—An agreement by a receiver, 
appointed by the court,to turn over to another the 
control and management of the property and business 
intrusted to his charge, is void. He cannot thus abdi- 
cate his powers, or tie himself up in the performance 
of his official duties.—SHADEWALD V. WHITE, Minp., 77 
N. W. Rep. 42. 

175. RECEIVERS — Intervention — Settling Status of 
Claim.—Where, pending an action against a company 
and others for services rendered,the company goes 
into the bands of a receiver, and a master is appointed 
to determine the validity and classify claims against 
the company, and make report thereon, and plaintiff 
intervenes in the receivership proceedings, and subse- 
quently excepts to the classification of his claim, it is 
not error for the court to settle, in the pending action, 
the status of plaintiff's claim as against the company.— 
San ANTONIO &G. 8. Ry. CO. V. Rv¥an, Tex., 47 S. W. 
Rep. 749. 

176. REPLEVIN—Damages,—Where property is wrong- 
fully replevied from a sheriff, and during the time of 
its possession by the piaintiff it depreciates in value, 
the sheriff is entitled to damages for the amount of de- 
preciation, although his term of office had expired be- 
fore judgment rendered.—BOWERSOCK V. ADAMS, Kan., 
54 Pac. Rep. 1064. 

177. REPLEVIN—Return of Property—Verdict.—A ver- 
dict in replevin, simply that “defendant did not un- 
lawfully detain,” based on a plea of the general issue, 
which puts in issue, not only the detention of the 
property, but also the property of plaintiff therein, 
and his right to possession at the time of the com- 
mencement of the suit (How. Ann. St. § 8339), does not 
entitle defendant to a return of the property.—HABRIS 
v. O'GORMAN, Mich., 77 N. W. Rep. 12. 

178. SALES — Agreement to Pay Debts of Seller.—An 
agreement by the buyer to pay all the partnership 
debts of the sellers, and to save them harmless there- 
from, in part consideration of a sale of a store and its 
contents, is not merely a promise to indemnify, but is 
an express promise to pay,so thata refusalto pay 
such debts of itself constitutes a breach of the con- 
tract.—WHITNEY V. CaDyY, Conn., 41 Atl. Rep. 550. 

179. SALES — Passing of Title.—By agreement for the 
sale of certain material, the Duyer was to select it at 
seller’s yard; and, when picked out and delivered, it 
was to belong to him, and seller was to have nothing 
more to do with it. Held,thatthe title passed when 
the material was selected, and was not affected by 4 
subsequent delivery on a Sunday.—HOLMESs V. SHEE- 
HAN, Mich., 77 N. W. Rep. 88. 

180. SaLE—Stoppage in Transitu.—The right of stop- 
page in transitu may be exercised at any time before 
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the goods sold have reached the place for delivery to 
the consignee.—SHEPHERD & MORSE LUMBER CO. V. 
BURROUGHS, N. J., 41 Atl. Rep. 695. 

181. SET-oFF—Interest.—The claim of one sued on an 
interest-bearing debt should be set off against the debt 
as of the time the claim became due, and not the time 
of trial; and this though the debtor brought a separate 
action on his claim, and for more than was due, which 
the creditor disputed in toto, and the right to set-off was 
not put forth for years afterwards, when the two ac- 
tions were consolidated, and the debtor amended his 
answer in the first action, and claimed the set-off.— 
BROWN V. MONTGOMERY, Tex., 47 8S. W. Rep. 803. 

182. SLANDER OF TITLE—Elements.—To entitle plaint- 
iff to recover for slander of title, he must prove the ut- 
tering of the slanderous words, that they were false 
and malicious, and that special damage was sustained 
thereby.—HOPKINS V. DROWNE, R. I., 41 Atl. Rep. 567. 


183. SLANDER OF TITLE—Opinion of Attorney.—A law- 
yeremployed by the owner and a prospective pur- 
chaser to examine a title to real property is guilty of 
slandering the title if he falsely and maliciously de- 
clares it bad when he knows it to be good, or could 
have ascertained the fact by ordinary skill and dili- 
gence.—HINES V. LUMPKIN, Tex., 478. W. Rep. 818. 


184. SPECIFIC PERFORMANCE—Land Contracts.— Where 
a vendor sued to rescind the contract after the prop- 
erty had almost doubled the contract price in value, 
which suit was dismissed by the court, and he made 
no offer to give possession or make a deed, and made 
no demand for performance until four years after the 
sale, and three years after the last of the purchase 
money was due, and when the property had fallen to 
one-third of the contract price, performance will not 
be enforced.—GISH’S EXER. V. JAMISON, Va., 318. E. 
Rep. 521. 

185. SPECIFIC PERFORMANCE—Requisites for Decree.— 
Equity will not decree specific performance of an al- 
leged parol contract to convey land, where the evi- 
dence is unsatisfactory as to whether the alleged con- 
tract was ever entered into, and where 20 years have 
elapsed since the contract is said to have been made.— 
PENNYBACKER V. MAUPIN, Va., 31S. E. Rep. 607. 

186. SPECIFIC PERFORMANCE—Sufliciency of Contract. 
—A party to a contract, in order to obtain judgment 
for the specific performance of the contract, must 
show that such contract is fair, complete, mutual, rea- 
sonable, and based upon an adequate consideration.— 
BEAR TRACK MIN. CO. V. CLARK, Idaho, 54 Pac. Rep. 1007. 

187. STATUTES—Grant of Municipal Powers.—A law 
granting municipal powers may be enacted to take 
effect only upon its adoption by the popular repre- 
sentative body of each locality to be affected.—DE 
HaRT V. ATLANTIC CITY, N. J., 41 Atl. Rep. 687. 

188. SUBROGATION—Conversion.—One who furnished 
seed and takes a mortgage on the crop cannot be sub- 
rogated to the rights of the insolvent mortgagor, who 
obtuins a money judgment against a third person ona 
bond which he gives in an action against the mortgagor 
for possession of the crop, conditioned for return of 
the same, or for the money value thereof if return can- 
not be made.—GRAINGER V. LINDSAY, N. Car., 318. E. 
Rep. 473. 

189. TAXATION — Exemptions — State Lands.—Lands 
held under contract of purchase from the State, for 
which only part of the price has been paid, the title re- 
maining in the State, are not State property, within 
Const. art. 7,§2,exempting such property from taxa- 
tion. WASHINGTON IRON WORKS CoO. V. KING COUNTY, 
Wash., 54 Pac. Rep. 1004. 

190. TAXATION—Franchise Tax on Corporations.—Ky. 
St. §§ 4077, 4078, requiring the corporations named there- 
in, and every other corporation having or exercising 
any special or exclusive privilege ur franchise, or per- 
forming any public service, to pay annually a tax on 
its franchise, in addition to the other taxes imposed 
on it by law, and to make to the auditor, in such form 
as he may prescribe, a verified statement of certain 





facts, as a basis of the valuation of the franchise, are 
not unconstitutional.—LOUISVILLE & J. FERRY OO. v. 
COMMONWEALTH, Ky., 478. W. Rep. 877. 


191. TaxaTION—Peddler’s License.—Where a munic- 
ipal ordinance in one section provides that ‘‘peddlers 
engaged in selling any kind of merchandise, shall pay 
per year $500,” and in another section provides that 
“transient traders or dealers, who shall take orders for 
any of the following named articles at retail, shall, be- 
fore offering the same for sale, or soliciting orders, 
take out a license to be fixed by themayor, viz: Clocks, 
watches, clothes, shirts, dry goods, boots, shoes, hats, 
caps, hardware, jewelry, spectacies, silver and platec 
ware, fancy goods, groceries or furniture,” an agent 
engaged in going from house to house, carrying sam- 
ples of curtains and rugs, and taking orders for such 
goods, which orders are filled by his principe], is nota 
peddler, within the meaning of the ordinance.—Kim- 
MEL V. MAYOR, ETC., OF CITY OF AMERICUS, Ga., 818. 
E. Rep. 623. 

192. TaxXaTION—Personal Taxes—Method of Collec- 
tion.—Where the only method of collecting personal 
taxes authorized by the statute is by distress and sale, 
they are not recoverable by action, since they are not 
debts.—BRULE COUNTY V. KING, S. Dak., 77 N. W. Rep. 
107. 

193. TELEGRAPH COMPANY — Damages — Mental An- 
guish.—Mental anguish entailed by the non-arrival of 
a brother-in-law, in consequence of negligent delivery 
ofatelegram announcing the death of the sender’s 
husband, must be affirmatively proven in order to re- 
cover; it is not presumed, asin case of a husband or 
wife or near blood kindred.—CasHION Vv. WESTERN 
UNION TEL. Co., N. Car., 31S. E. Rep. 493. 


194. TRADE-MARKS—Suit for Infringement.—The sole 
basis for a suit for the infringement or imitation of a 
trade-mark is the sale, or probable sale, of the goods 
of one manufacturer for those of another; and, to en- 
title a complainant to relief in equity, it must appear, 
from a comparison of the two marks or brands used, 
that the similarity is such as will apparently be likely 
to deceive an ordinary purchaser, or it must be shown 
that purchasers have actually been deceived.—KaNN V. 
DIAMOND STEEL Co., U. 8. C. C. of App., Eighth Circuit, 
89 Fed. Rep. 706. 


195. TRIAL — Directing Verdict.—Where one party 
offers testimony to sustain his burden of proof, and 
the other party offers nothing to contradict it, a direc- 
tion of a verdict against him is proper.—GANNON V. 
LACLEDE GASLIGHT Co., Mo., 478. W. Rep. 907. 

196. TRUSTS—Execution.—Where a deed conveyed 
land to a woman and her minor children in trust for 
the joint use and benefit of herself and them, with the 
power to ‘‘sel] any portion or all of said property, and 
to make a deed to the same, without any petition or 
order in chancery, the proceeds of such sale or sales to 
be invested in other property, to be held subject to this 
trust,” held that, upon the arrival of the minor benefi- 
ciaries at majority, the trust became executed, and the 
trustee could no longer exercise the power of sale, so 
as to convey to another the interest of the original 
cestuis que trustent in the land.—PARROTT V. DYER, Ga., 
318. E. Rep. 417. 

197. TrusTs—Resulting Trusts—Separate Property.— 
Where a married woman’s father gave a deed of land 
to her husband, who gave his note to the father for the 
value thereof, she is entitled to the proceeds, it being 
the understanding that this was an advancement to 
her, and the deed being made to the husband, with an 
agreement to hold the land for his wife, because of a 
misapprehension as to the right of a married woman 
to acquire real estate, and the note being taken merely 
as a memorandum of the amount she should be charged 
with in the settlement of her father’s estate.—_BERINGER 
v. LuTZ, Penn., 41 Atl. Rep. 644. 

198. TRUST DEEDS—Sales—Validity.—A trustee made 
a sale under a deed of trust authorizing him to sell for 
defaults in payment of interest or principal, on appli- 
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cation of the legal holder of the secured note, and to 
execute and deliver a deed to the purchaser. The 
trust deed provided that ‘‘recitals in said deed 
(trustee’s) shall be taken and accepted as prima facie 
evidence of the facts therein stated.” The uncontra- 
dicted evideace of the holder of the note was that he 
had never requested the sale, nor had knowledge 
thereof until some time afterwards, and that he had 
never received any of the proceeds. Held, that the 
rule of caveat emptor applies, so that the purchaser ac- 
quired no title, since the proviso in the trust deed in 
regard to the effect of a trustee’s deed was fully over- 
come by the evidence.—BENT-OTERO IMP. CO. V. WHITE- 
HEAD, Oolo., 54 Pac. Rep. 1023. 


199. VENDOR AND PURCHASER—Land Contract—Pos- 
session.—Where, pending delivery of deeds under 
land contracts providing for payment on delivery, but 
silent as to possession, the purchaser, consenting to 
the vendor’s delay in executing the deeds, takes pos- 
session and erects buildings, equity will charge him 
interest on the unpaid price.—SIMONDS V. ESSEX Pass. 
Ry. Co., N. J., 41 Atl. Rep. 682. 


200. WATERS—Irrigation—Appropriation of Water.— 
The diversion of water for domestic purposes, and in- 
cidentally permitting the excess to flow upon the ap- 
propriator’s land, and distribute itself over several 
acres of hay land, which rendered the land more valu- 
able for raising hay, but with no intention of using it 
to irrigate the land to raise a crop or otherwise apply 
it to a useful purpose, does not give the appropriator a 
valid right to such excess, since under Civ. Code, §§ 
1880, 1881, the appropriation must be for a useful or 
beneficial purpose, in considering which question the 
intention in making the appropriation is an important 
factor.—POWER V. SWITZER, Mont., 55 Pac. Rep. 32. 


201. WATERS—Navigable Rivers—Public Highways.— 
Act Cong. March 26, 1804, § 6 (2 Stat. 279), provides that 
all navigable rivers within Indiana territory shall be 
deemed to be and remain public highways. News- 
papers and other evidence show that the Wabash river 
was navigable in 1817 for some 450 miles from its mouth. 
The legislature by its acts has recognized that such 
river is navigable in its course through Wabash and 
Miami counties. Held sufficient to show that the Wa- 
bash river is a navigable stream, and hence a public 
highway, for 450 miles from its mouth.—STATE v. Wa- 
BASH PAPER Co., Ind., 51 N. E. Rep. 949. 


202. WATERS AND WATER CouRSsES—Action to Quiet 
Title.—A water right, being real estate, an action to 
quiet title to it cannot be brought by an administrator. 
—TRAVELERS’ INS. CO. V. CHILDS, Colo., 54 Pac. Rep. 
1020. 

203. WILLS—Ad mission of Codicil to Probate.—Under 
Gen. St., ch. 113, § 27, providiug for an appeal to the 
circuit court, and thence to the Court of Appeals, 
from an order of the county court probating a will, 
and seeticn 28, providing that the probate of a will be- 
fore the county court shall be conclusive, “except as to 
the jurisdiction of the court, until the same is super- 
seded, reversed or annulled,” a codicil which is alto- 
gether inconsistent with the will probated at a former 
term cannot be admitted to probate as an appendage 
thereto, as such probate would impeach the validity 
of the original will.—_COUCHMAN Vv. COUCHMAN, Ky., 47 
8. W. Rep. 858. 

204. WILLS—Adverse Claims—Estoppel.—The actofa 
daughter of testator in receiving from the estate, after 
his death, property not disposed of by the will, but 
which she would have received if no will had been 
made, does not estop her from claiming adversely to 
the will.—PRYOR V. PENDLETON, Tex., 478. W. Rep. 706. 


205. WILLs—Construction—Interest Created.—Testa- 
tor gave his wife ‘‘all my interest in the estate,” and 
then devised specific property to her. By subsequent 
clauses, specific property was given to other legatees 
without restriction. Held, that the widow had no in- 
terest in the property given to the other legatees.— 
TEESE V. KYLE, Va., 318. E. Rep. 523. ~ 





206. WILLS—Construction—Devises—Charges on Prop - 
erty.—A devise of all testator’s property, charged with 
the trust of furnishing his widow ‘‘a home during her 
life, together with a comfortable support,” where the 
entire estate outside of that required to pay debts con- 
sisted of a mortgaged farm, the equity in which was 
worth not more than $250, and where the wife was 
otherwise without means of support, must be con- 
sidered as intending to devote the entire estate, prin- 
cipal and interest, if necessary, to the wife’s support, 
without any restriction as to the place where she 
should dwell.—BARNES V. KELLY, Conn., 41 Atl. Rep. 
772. 

207. WILLS—Power of Alienation.—A will devising to 
testator’s widow all his property and notes and evi- 
dence of indebtedness, to have full control of same as 
long as she lives, and after her death, ‘‘ what is left” to 
remainder-men,entitles the widow to a life estate, with- 
out power to alienate the corpus of the estate, and the 
remainder-men to whatever is left of the estate, 
whether diminished by losses in the management 
thereof or increased by profits.—BRAMELL V. ADAMS, 
Mo., 478. W. Rep. 931. 


208. WILLS— Power of Devisee—Mortgage.—A testator 
bequeathed land to his son, ‘‘with the right to sell, 
devise or exchange said lands,” subject to the condi- 
tion that, if he should die without having made such 
sale, devise or exchange, it should descend to his 
heirs. Another provision of the will was: ‘‘My object 
in these provisions is to give (his son) the right to 
dispose of the land as he pleased during his life.” 
Held, that the son could not mortgage the land.— 
QUISSENPERRY V. J. B. WATKINS LAND MORTGAGE CO., 
Tex., 47 8. W. Rep. 708. 


209. WiLLs— Probate of Codicil.—After a will has been 
probated, a paper which is not consistent therewith 
cannot be probated at a subsequent term as a codicil 
thereto.—THURSTON V. PRATHER, Ky., 47 S. W. Rep. 
871. 

210. WILLS — Residuary Clause. —A testator, after 
giving a specific legacy, which was an express charge 
on his realty, provided: ‘‘I give and bequeath unto 
Bethesda Church one thousand dollars for the use of 
the fence and graves of (testator and his parents) and 
the Remainder of the interest of the Remainder to Re- 
main in the Property until the Executor can Apoint a 
Comity to invest the same in Safe hands and the 
‘yearly interest or part of it for the use of the Church 
and the Remainder of the Mony if there should be left 
for the Repairs of the grave yard and Church.” Held, 
that the clause referring to the remainder was a resid- 
uary clause, and therefore there was no intestacy as 
to the real estate.—IN RE LLOYD’s ESTATE, Penn., 41 
Atl. Rep. 733. 


211. WILLS—Residuary Legatee.—Where a will gave 
the residue of an estate to one for life, with power to 
use whatever portion of the personal estate, in the dis- 
cretion of the legatee, was necessary for her support, 
and then directed how and among whom the residue 
remaining after her death should be divided, she holds 
it for the benefit of the remainder-men, subject to her 
life estate and to her power to dispose of it.—MILLs v. 
BAILEY, Md., 41 Atl. Rep. 780.” 

212. WILLS—Rights of Devisee.—A testator devised 
all his property to his wife “during her natural life, 
with power to sell and dispose of the same in such 
manner. as she may desire,” “with power, also, to de- 
vise the same, at her death, to my children, or either 
of them, in such manner as she may deem best,” and 
at her death the property remaining to go to the chil- 
dren. Held,that the wife could devise only to the 
children.—SMITH V. HARDESTY, Md., 41 Atl. Rep. 788. 


213. WITNESS—Competency.—The competency of one 
as a witness, or the incompetency of his evidence, 
must be found in express law, and not based on strict 
or technical construction. If there is reasonable 
doubt, the witness and the evidence are competent.— 
SORENSEN V. SORENSEN, Neb., 77 N. W. Rep. 68. 





